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This reader follows one objection from the month after the Convention rose to the
December the amendments took effect, and the documents are printed in the order the
argument ran. They come from four kinds of source and are treated accordingly. Brutus
is set from the New-York Journal of 1 November 1787. The eighty-fourth Federalist
follows the McLean edition of May 1788, as Week s did, and is the same setting. The
four letters are given as the editors of the Papers of Jefferson and the Papers of Madison
print them, from the bodies of the letters rather than the whole sheets, with Madison's
contractions and eighteenth-century spelling left as he wrote them—agst., cheifly, wd.
—and the emphasis his own. The speech of 8 June 1789 and the exchange of 17 August
are from the Annals of Congress, which is not a transcript but a reporter's account,
published years afterward and set in the third person where the reporter did not have the
words; the twelve articles are from the engrossed resolution. The Sedition Act is from the
Avalon Project’s text of the statute, and only its second and third sections are given: the
first and fourth concern conspiracy and the act's expiry, and Madison's report does not
reach them. Madison's report on the Virginia Resolutions runs to a hundred pages on
the whole of those resolutions; only its second head is taken—that the act is forbidden
by the amendment—and within that head, the argument from the ratification record
and the argument from elections. The compact theory, which is the rest of the report
and another week's business, is not printed. Four of the texts in the week's reading are
selections rather than whole documents. Every omission is bridged by a bracketed note
in the editor's voice saying what was left out, nothing has been cut silently, and the four
are printed entire in the supplement, along with six documents the reading refers to but
does not carry. The two long letters run as a single paragraph in the copy-text, and each
turns on four numbered points—Madison's reasons, and Jefterson's answers to them.
They are broken at those points and nowhere else; paragraphing is typography, which
this series modernises, and no words have been moved.

This reader was selected, introduced, and typeset by Mason Melead for the Founding
Debate Reading Group. masonmelead.com



INTRODUCTION

Publius won. That is where last week ended, and it is worth being
exact about what winning meant. New York ratified in July 1788 by
three votes, after the ninth and tenth states had made the question
moot; eleven states were in; the government these essays defended was
organized in the spring of 1789 and has outlasted every other written
constitution on earth. But the Federalists did not win the argument they
had actually made. On the one objection that mattered most to ordinary
readers, they lost, and they lost to the men whose essays the group read
in Week 4.

The objection was that the Constitution contained no bill of rights.
It was raised within days of the signing, pressed in every state convention,
and it was the reason six states ratified with amendments recommended
and two did not ratify at all. The Federalist answer was not that a decla-
ration would be nice but unnecessary. It was that such a declaration was
positively dangerous, because to except a power from a grant is to imply
the power was granted. Wilson said so nine days after the Convention
rose; Hamilton at greater length in the eighty-fourth paper; and Madi-
son, privately, said something worse—that bills of rights do not work,
that he had watched Virginia’s own violated in every instance where it
stood against a popular current, and that the danger comes not from the
magistrate but from the majority, which no parchment restrains.

Two years later Madison proposed one anyway.

This week is about that reversal, and it is not a story about anyone
changing his mind. Hamilton never concedes; Brutus never softens;
Jefferson never doubts; and Madison, at every stage, says plainly that he
does not think the thing necessary and is doing it because a great many
people want it done and two states are still outside the Union. The Bill



of Rights is not the triumph of a principle. Itis the price of consent, paid
in full by the winning side, and the question the week puts to the reader
is whether that makes it less or more impressive.

At the heart of the week are three letters between Paris and New
York, in which the two men most responsible for the amendments we
live under work out between themselves what such a document could
possibly accomplish. Madison’s answer is that in a popular government
it accomplishes almost nothing by force of law, and something by force
of habit: political truths declared in a solemn manner may, by degrees,
become fundamental maxims and be incorporated with the national
sentiment. Jefferson’s is shorter, and it is the one that turned out to
matter—a bill of rights puts a legal check into the hands of the judiciary.
Neither man is arguing for the record. They are two friends disagreeing
about whether writing something down does anything, and the reader
now has two centuries of evidence that neither of them had.

The volume does not stop at the ratification. Seven years later the
government these men had built made it a crime to publish writings
bringing the Congress or the President into contempt, and the amend-
ment Madison had drafted did not prevent it. The last document here is
Madison at forty-eight, arguing for the first time what his own sentence
had meant—and arguing it from the record this volume contains. Read
it against his letter of eleven years before.

Two questions to carry through. The first is Madison’s, and he
never answers it satisfactorily: if the real danger to liberty in a republic
is an overbearing majority, and if a majority cannot be restrained by a
document it can ignore, then what is a bill of rights for? Watch what he
substitutes—national sentiment, fundamental maxims, the courts—and
ask which did the work in 1798. The second is harder on us than on them.
Every writer here who thought a declaration would be ineffectual gave
the same evidence: that the state bills of rights were violated whenever
they stood in the way of what people wanted. They were right about the
evidence, and 1798 suggests they were right about the federal one too. Ask
what changed afterwards, and whether it was the paper that changed it.



A TIMELINE OF THE AMENDMENTS

Thirteen years separate the objection from the verdict.

1 Nowv. 1787

6 Feb. 1788

28 May 1788

17 Oct. 1788

THE OBJECTION

The New-York Journal prints the second
Brutus. If nothing not granted is given,
why forbid bills of attainder and titles of
nobility—and of what use are the state
bills of rights against the sixth article? Iz
this volume.

THE PricE NAMED

Massachusetts ratifies by nineteen votes
out of three hundred and fifty-five, with
nine amendments recommended—the
first state to make a bill of rights the price
of its assent. Five states follow the form.

THE FEDERALIST REFUSAL
McLean publishes the last eight essays.
The eighty-fourth answers the objection
head on: the people surrender nothing,
and a declaration would be not merely
unnecessary but dangerous. New Hamp-
shire, Virginia, and New York ratify
within two months.

PARCHMENT BARRIERS

Jefferson, from Paris, has told Madison
that a bill of rights is what the people are
entitled to against every government on
earth. Madison answers that he has never
thought the omission a material defect,
that overbearing majorities have violated



8 June 1789

Aug.—Sept. 1789

15 Dec. 1791

14 July 1798

Dec. 1798 — Jan. 1800

these parchment barriers in every state,
and that the danger is the community it-
self. Jefferson replies that a declaration
puts a legal check into the hands of the ju-
diciary.

THE PROPOSITIONS

Madison reads nine propositions to a re-

luctant House—a declaration prefixed to
the Constitution, the rest woven into its

articles, and a restriction on the states. [z
this volume.

THE MoSsT VALUABLE AMEND-
MENT

Tucker moves to strike the restriction on
the states; Madison calls it the most valu-
able amendment in the whole list, and the
motion fails. In September the Senate
strikes it, and twelve articles go to the
states.

TEN RATIFIED

Virginia becomes the eleventh state to rat-
ify, and ten of the twelve articles take ef-
fect. The apportionment article never has;
the compensation article waits until 1992.

TaE FirsT TEST

With an undeclared war against France,
Congress makes it a crime to publish writ-
ings bringing the government, the Con-
gress, or the President into contempt.
Twenty-five men are arrested and ten con-
victed, among them a sitting congress-
man, re-elected from his cell.

THE AMENDMENT CONSTRUED
Madison drafts Virginia’s protest, and
writes the committee’s report defending
it. Its second head closes this volume. The
act expires by its own terms in March 18or;
no court had struck it down.



TaE OBJECTION

Brutus
THE NEW-YORK JOURNAL - 1 NOVEMBER 1787

Brutus—probably Robert Yates, who sat in the Federal Convention and left it
in July without signing—made the missing bill of rights the central objection of
the ratification contest in this essay, the second of sixteen. His target is the argu-
ment James Wilson gave the Federalists nine days after the Convention rose, and
which Hamilton would put at greater length in the eighty-fourth paper: in a gov-
ernment of enumerated powers everything not given is reserved, so a declaration
of rights would be at best superfluous and at worst dangerous, since to except a
power from a grant implies the power was granted.

Brutus answers twice. The powers granted reach life, liberty, and property as
completely as any state’s do, so the same reason for restraint applies. And—the an-
swer never satisfactorily met—if nothing not granted is given, why does the first
article trouble to forbid bills of attainder, ex post facto laws, and titles of nobility?
Either those prohibitions are idle, or the powers they guard against were implied in
the general grant, in which case so is everything else a declaration of rights would

have guarded.

Then the sixth article, quoted entire, which is the part of this essay to read
twice. The Constitution and the laws made under it are the supreme law of the
land; the judges in every state are bound notwithstanding anything in their own
constitutions; every officer of both governments is sworn to support it. So the state
bills of rights—where the Federalists say the citizen’s security already lies, and
where it had lain since 1776—are void wherever they conflict. The new instrument
“stands therefore on its own bottom, and must receive a construction by itself
without any reference to any other.” A reader who grants Brutus that paragraph
has granted him the essay.

He closes by accusing Wilson of wilfully endeavouring to deceive. The essay is
printed here in selection; the derivation of society from consent and the itemised
application of the state declarations to the new Congress are omitted, and each cut
is bridged. It is printed entire in the supplement, together with the eighty-fourth
Federalist, which is Hamilton’s answer to it.
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Brutus, No. II

THE NEW-YORK JOURNAL - 1 NOVEMBER 1787

To THE CITIZENS OF THE STATE OF NEW-YORK.

flatter myself that my last address established this position, that
to reduce the Thirteen States into one government, would prove
the destruction of your liberties.

But lest this truth should be doubted by some, I will now proceed to

consider its merits.

Though it should be admitted, that the argument(s] against reduc-
ing all the states into one consolidated government, are not sufficient
fully to establish this point; yet they will, at least, justify this conclusion,
that in forming a constitution for such a country, great care should be
taken to limit and definite its powers, adjust its parts, and guard against
an abuse of authority. How far attention has been paid to these objects,
shall be the subject of future enquiry. When a building is to be erected
which is intended to stand for ages, the foundation should be firmly laid.
The constitution proposed to your acceptance, is designed not for your-
selves alone, but for generations yet unborn. The principles, therefore,
upon which the social compact is founded, ought to have been clearly
and precisely stated, and the most express and full declaration of rights
to have been made — But on this subject there is almost an entire silence.

[ Brutus derives the origin of society from consent, and the right to reserve those
natural rights not necessary to be parted with — the ground of Weeks 1 and 2, re-
traced. |

This principle, which seems so evidently founded in the reason and
nature of things, is confirmed by universal experience. Those who have
governed, have been found in all ages ever active to enlarge their powers
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and abridge the public liberty. This has induced the people in all coun-
tries, where any sense of freedom remained, to fix barriers against the
encroachments of their rulers. The country from which we have derived
our origin, is an eminent example of this. Their magna charta and bill of
rights have long been the boast, as well as the security, of that nation. I
need say no more, I presume, to an American, than, that this principle
is a fundamental one, in all the constitutions of our own states; there is
not one of them but what is either founded on a declaration or bill of
rights, or has certain express reservation of rights interwoven in the body
of them. From this it appears, that at a time when the pulse of liberty
beat high and when an appeal was made to the people to form constitu-
tions for the government of themselves, it was their universal sense, that
such declarations should make a part of their frames of government. It is
therefore the more astonishing, that this grand security, to the rights of
the people, is not to be found in this constitution.

It has been said, in answer to this objection, that such declaration(s]
of rights, however requisite they might be in the constitutions of the
states, are not necessary in the general constitution, because, “in the
former case, every thing which is not reserved is given, but in the latter
the reverse of the proposition prevails, and every thing which is not
given is reserved.” It requires but little attention to discover, that this
mode of reasoning is rather specious than solid. The powers, rights, and
authority, granted to the general government by this constitution, are as
complete, with respect to every object to which they extend, as that of
any state government — It reaches to every thing which concerns human
happiness — Life, liberty, and property, are under its controul. There is
the same reason, therefore, that the exercise of power, in this case, should
be restrained within proper limits, as in that of the state governments. To
set this matter in a clear light, permit me to instance some of the articles
of the bills of rights of the individual states, and apply them to the case
in question.



PARCHMENT BARRIERS

[ He then takes the provisions of the state bills of rights one at a time — notice in
criminal cases, the privilege against self-accusation, confrontation, trial in the
vicinity, bail, fines, warrants, jury trial in civil causes, the militia and the subordina-
tion of the soldier to the civil power — and asks of each whether the new Congress
could not reach it. ]

I might proceed to instance a number of other rights, which were as
necessary to be reserved, such as, that elections should be free, that the
liberty of the press should be held sacred; but the instances adduced, are
sufficient to prove, that this argument is without foundation. — Besides,
it is evident, that the reason here assigned was not the true one, why the
framers of this constitution omitted a bill of rights; if it had been, they
would not have made certain reservations, while they totally omitted
others of more importance. We find they have, in the 9th section of the
wstarticle, declared, that the writ of habeas corpus shall not be suspended,
unless in cases of rebellion — that no bill of attainder, or expost facto
law, shall be passed — that no title of nobility shall be granted by the
United States, &c. If every thing which is not given is reserved, what
propriety is there in these exceptions? Does this constitution any where
grant the power of suspending the habeas corpus, to make expost facto
laws, pass bills of attainder, or grant titles of nobility? It certainly does
not in express terms. The only answer that can be given is, that these are
implied in the general powers granted. With equal truth it may be said,
that all the powers, which the bills of right, guard against the abuse of,
are contained or implied in the general ones granted by this constitution.

So far it is from being true, that a bill of rights is less necessary in the
general constitution than in those of the states, the contrary is evidently
the fact. — This system, if it is possible for the people of America to
accede to it, will be an original compact: and being the last, will, in the
nature of things, vacate every former agreement inconsistent with it. For
it being a plan of government received and ratified by the whole people,
all other forms, which are in existence at the time of its adoption, must
yield to it. This is expressed in positive and unequivocal terms, in the 6th
article, “That this constitution and the laws of the United States, which
shall be made in pursuance thereof, and all treaties made, or which shall
be made, under the authority of the United States, shall be the supreme
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law of the land; and the judges in every state shall be bound thereby,
any thing in the constitution, or laws of any state, ro the contrary notwith-
standing.

“The senators and representatives before-mentioned, and the mem-
bers of the several state legislatures, and all executive and judicial officers,
both of the United States, and of the several states, shall be bound, by
oath or affirmation, to support this constitution.”

It is therefore not only necessarily implied thereby, but positively
expressed. that the different state constitutions are repealed and entirely
done away. so far as they are inconsistent with this, with the laws which
shall be made in pursuance thereof, or with treaties made. or which shall
be made, under the authority of the United States; of what avail will the
constitutions of the respective states be to preserve the rights of its citi-
zens? should they be plead, the answer would be. the constitution of the
United States, and the laws made in pursuance thereof, is the supreme
law, and all legislatures and judicial officers, whether of the general or
state governments, are bound by oath to support it. No priviledge,
reserved by the bills of rights, or secured by the state government, can
limit the power granted by this, or restrain any laws made in pursuance of
it. It stands therefore on its own bottom, and must receive a construction
by itself without any reference to any other — And hence it was of the
highest importance, that the most precise and express declarations and
reservations of rights should have been made.

[ The same argument is put a second time on the treaty power, which is also made
supreme law, and which one man and two-thirds of the Senate may exercise with-
out a legislative act. ]

So clear a point is this, that I cannot help suspecting, that persons who
attempt to persuade people, that such reservations were less necessary
under this constitution than under those of the states, are wilfully en-
deavouring to deceive, and to lead you into an absolute state of vassalage.

BruTtus.






THE PRIVATE ARGUMENT

Thomas Jefferson and James Madison

Par1s AND NEW YORK - 1787-1789

Three letters, written across an ocean while the public contest was being de-
cided. Jefferson was in Paris as minister to France and had no part in the Conven-
tion or the ratification; Madison had drafted the Virginia Plan, written the tenth
and fifty-first papers, and carried Virginia against Patrick Henry. They agreed in
the end on what ought to be done, and not at all about why.

Madison’s letter of October 1788 is the most candid thing he wrote on the sub-
ject and was never meant to be read by anyone else. It is also the best statement of
the Federalist refusal in this volume—better than Hamilton’s, because Madison is
not persuading anyone. He has always been in favour of a bill of rights, he says,
and has never thought the omission a material defect, nor been anxious to supply
it “for any other reason than that it is anxiously desired by others.” Then four ob-
jections, numbered, which is why Jefferson’s reply five months later can answer
them one at a time.

What follows the fourth is the argument of the tenth paper turned against it-
self. In a monarchy a charter of rights rouses the nation against the prince; in a
popular government the political and physical power are in the same hands, so
there is no other force to appeal to. The danger is the majority, and paper does not
restrain a majority. “Repeated violations of these parchment barriers have been
committed by overbearing majorities in every State.” He offers two uses anyway,
and the first is not legal but cultural: political truths declared in that solemn man-
ner “acquire by degrees the character of fundamental maxims of free Govern-
ment.”

Jefferson’s answer supplies the argument Madison had left out of his own list:
“the legal check which it puts into the hands of the judiciary.” Three months later
Madison made it in public. Whether it worked is the question the last document
of this volume takes up.

The letters are given as the editors of the Papers print them, from the bodies of
the letters rather than the whole sheets.

1I
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JEFFERSON TO MADISON

Par1s, 20 DECEMBER 1787

will now add what I do not like. First the omission of a bill

of rights providing clearly and without the aid of sophisms for

freedom of religion, freedom of the press, protection against
standing armies, restriction against monopolies, the eternal and unremit-
ting force of the habeas corpus laws, and trials by jury in all matters of
fact triable by the laws of the land and not by the law of Nations. To say,
as Mr. Wilson does that a bill of rights was not necessary because all is
reserved in the case of the general government which is not given, while
in the particular ones all is given which is not reserved might do for the
Audience to whom it was addressed, but is surely gratis dictum, opposed
by strong inferences from the body of the instrument, as well as from the
omission of the clause of our present confederation which had declared
that in express terms. It was a hard conclusion to say because there has
been no uniformity among the states as to the cases triable by jury,
because some have been so incautious as to abandon this mode of trial,
therefore the more prudent states shall be reduced to the same level of
calamity. It would have been much more just and wise to have concluded
the other way that as most of the states had judiciously preserved this
palladium, those who had wandered should be broughtback toit, and to
have established general right instead of general wrong. Let me add that
abill of rights is what the people are entitled to against every government
on earth, general or particular, and what no just government should
refuse, or rest on inference.

12



THE PRIVATE ARGUMENT

MADISON TO JEFFERSON

NEW YOrK, 17 OCTOBER 1788

The little pamphlet herewith inclosed will give you a collective view
of the alterations which have been proposed for the new Constitution.
Various and numerous as they appear they certainly omit many of the
true grounds of opposition. The articles relating to Treaties—to paper
money, and to contracts, created more enemies than all the errors in the
System positive & negative put together. Itis true nevertheless that nota
few, particularly in Virginia have contended for the proposed alterations
from the most honorable & patriotic motives; and that among the advo-
cates for the Constitution, there are some who wish for further guards to
public liberty & individual rights. As far as these may consist of a consti-
tutional declaration of the most essential rights, it is probable they will
be added; though there are many who think such addition unnecessary,
and not a few who think it misplaced in such a Constitution. There is
scarce any point on which the party in opposition is so much divided as
to its importance and its propriety. My own opinion has always been in
favor of a bill of rights; provided it be so framed as not to imply powers
not meant to be included in the enumeration. At the same time I have
never thought the omission a material defect, nor been anxious to supply
it even by subsequent amendment, for any other reason than that it is
anxiously desired by others. I have favored it because I supposed it might
be of use, and if properly executed could not be of disservice. I have not
viewed it in an important light

1. because I conceive that in a certain degree, though not in the extent
argued by Mr. Wilson, the rights in question are reserved by the
manner in which the federal powers are granted.

2 because there is great reason to fear that a positive declaration of some
of the most essential rights could not be obtained in the requisite lati-
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tude. I am sure that the rights of Conscience in particular, if submitted
to public definition would be narrowed much more than they are likely
ever to be by an assumed power. One of the objections in New England
was that the Constitution by prohibiting religious tests opened a door
for Jews Turks & infidels.

3. because the limited powers of the federal Government and the jeal-
ousy of the subordinate Governments, afford a security which has not

existed in the case of the State Governments, and exists in no other.

4 because experience proves the inefficacy of a bill of rights on those
occasions when its controul is most needed. Repeated violations of these
parchment barriers have been committed by overbearing majorities in
every State. In Virginia I have seen the bill of rights violated in every
instance where it has been opposed to a popular current. Notwithstand-
ing the explicit provision contained in that instrument for the rights of
Conscience it is well known that a religious establishment wd. have taken
place in that State, if the legislative majority had found as they expected,
amajority of the people in favor of the measure; and I am persuaded that
if a majority of the people were now of one sect, the measure would still
take place and on narrower ground than was then proposed, notwith-
standing the additional obstacle which the law has since created.

Wherever the real power in a Government lies, there is the danger
of oppression. In our Governments the real power lies in the majority
of the Community, and the invasion of private rights is cheifly to be
apprehended, not from acts of Government contrary to the sense of
its constituents, but from acts in which the Government is the mere
instrument of the major number of the constituents. This is a truth of
great importance, but not yet sufficiently attended to: and is probably
more strongly impressed on my mind by facts, and reflections suggested
by them, than on yours which has contemplated abuses of power issuing
from a very different quarter. Wherever there is an interest and power to
do wrong, wrong will generally be done, and not less readily by a pow-
erful & interested party than by a powerful and interested prince. The
difference, so far as it relates to the superiority of republics over monar-
chies, lies in the less degree of probability that interest may prompt
abuses of power in the former than in the latter; and in the security in
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the former agst. oppression of more than the smaller part of the society,
whereas in the [latter] it may be extended in a manner to the whole. The
difference so far as it relates to the point in question—the efficacy of a bill
of rights in controuling abuses of power—lies in this, that in a monarchy
the latent force of the nation is superior to that of the sovereign, and a
solemn charter of popular rights must have a great effect, as a standard
for trying the validity of public acts, and a signal for rousing & uniting
the superior force of the community; whereas in a popular Government,
the political and physical power may be considered as vested in the same
hands, thatis in a majority of the people, and consequently the tyrannical
will of the sovereign is not [to] be controuled by the dread of an appeal
to any other force within the community.

What use then it may be asked can a bill of rights serve in popular
Governments? I answer the two following which though less essential
than in other Governments, sufficiently recommend the precaution. 1.
The political truths declared in that solemn manner acquire by degrees
the character of fundamental maxims of free Government, and as
they become incorporated with the national sentiment, counteract the
impulses of interest and passion. 2. Altho’ it be generally true as above
stated that the danger of oppression lies in the interested majorities of
the people rather than in usurped acts of the Government, yet there
may be occasions on which the evil may spring from the latter sources;
and on such, a bill of rights will be a good ground for an appeal to the
sense of the community. Perhaps too there may be a certain degree of
danger, that a succession of artful and ambitious rulers, may by gradual
& well-timed advances, finally erect an independent Government on
the subversion of liberty. Should this danger exist at all, it is prudent to
guard agst. it, especially when the precaution can do no injury. At the
same time I must own that I see no tendency in our governments to
danger on that side. It has been remarked that there is a tendency in all
Governments to an augmentation of power at the expence of liberty. But
the remark as usually understood does not appear to me well founded.
Power when it has attained a certain degree of energy and independence
goes on generally to further degrees. But when below that degree, the
direct tendency is to further degrees of relaxation, until the abuses of
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liberty beget a sudden transition to an undue degree of power. With this
explanation the remark may be true; and in the latter sense only is it in my
opinion applicable to the Governments in America. It is a melancholy
reflection that liberty should be equally exposed to danger whether the
Government have too much or too little power, and that the line which
divides these extremes should be so inaccurately defined by experience.

[ The letter closes on which articles a bill of rights ought to contain: absolute re-
strictions are to be avoided in doubtful cases, since a prohibition on paper will not
be regarded when opposed to the decided sense of the public; and monopolies,
though justly classed among the greatest nuisances in government, may be too
valuable as encouragements to literary works and ingenious discoveries to be
wholly renounced. ]
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JEFFERSON TO MADISON

PARIs, 15 MARCH 1789

Your thoughts on the subject of the Declaration of rights in the letter
of Oct. 17. I have weighed with great satisfaction. Some of them had not
occurred to me before, but were acknoleged just in the moment they
were presented to my mind. In the arguments in favor of a declaration
of rights, you omit one which has great weight with me, the legal check
which it puts into the hands of the judiciary. This is a body, which if
rendered independent, and kept strictly to their own department merits
great confidence for their learning and integrity. In fact what degree of
confidence would be too much for a body composed of such men as
Wythe, Blair, and Pendleton? On characters like these the “civium ardor
prava jubentium” would make no impression. Iam happy to find that on
the whole you are a friend to this amendment. The Declaration of rights
is like all other human blessings alloyed with some inconveniences, and
not accomplishing fully it’s object. But the good in this instance vastly
overweighs the evil. I cannot refrain from making short answers to the
objections which your letter states to have been raised.

1. That the rights in question are reserved by the manner in which the
federal powers are granted. Answer. A constitutive act may certainly
be so formed as to need no declaration of rights. The act itself has
the force of a declaration as far as it goes: and if it goes to all material
points nothing more is wanting. In the draught of a constitution
which I had once a thought of proposing in Virginia, and printed
afterwards, I endeavored to reach all the great objects of public liberty,
and did not mean to add a declaration of rights. Probably the object
was imperfectly executed: but the deficiencies would have been sup-
plied by others in the course of discussion. But in a constitutive act
which leaves some precious articles unnoticed, and raises implications
against others, a declaration of rights becomes necessary by way of

17
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supplement. This is the case of our new federal constitution. This
instrument forms us into one state as to certain objects, and gives us
a legislative and executive body for these objects. It should therefore
guard us against their abuses of power within the feild submitted to
them.

2. A positive declaration of some essential rights could not be obtained
in the requisite latitude. Answer. Half a loaf is better than no bread.

If we cannot secure all our rights, let us secure what we can.

3. The limited powers of the federal government and jealousy of the
subordinate governments afford a security which exists in no other
instance. Answer. The first member of this seems resolvable into the
1st. objection before stated. The jealousy of the subordinate govern-
ments is a precious reliance. But observe that those governments are
only agents. They must have principles furnished them whereon to
found their opposition. The declaration of rights will be the text
whereby they will try all the acts of the federal government. In this
view it is necessary to the federal government also: as by the same text
they may try the opposition of the subordinate governments.

4. Experience proves the inefficacy of a bill of rights. True. But tho
it is not absolutely efficacious under all circumstances, it is of great
potency always, and rarely inefficacious. A brace the more will often
keep up the building which would have fallen with that brace the
less. There is a remarkeable difference between the characters of
the Inconveniencies which attend a Declaration of rights, and those
which attend the want of it. The inconveniences of the Declaration
are that it may cramp government in it’s useful exertions. But the evil
of this is shortlived, moderate, and reparable. The inconveniencies of
the want of a Declaration are permanent, afflicting and irreparable:
they are in constant progression from bad to worse. The executive in
our governments is not the sole, it is scarcely the principal object of
my jealousy. The tyranny of the legislatures is the most formidable
dread at present, and will be for long years. That of the executive will
come in it’s turn, but it will be at a remote period. I know there are
some among us who would now establish a monarchy. But they are
inconsiderable in number and weight of character. The rising race are
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all republicans. We were educated in royalism: no wonder if some of
us retain that idolatry still. Our young people are educated in repub-
licanism. An apostacy from that to royalism is unprecedented and
impossible. I am much pleased with the prospect that a declaration
of rights will be added: and hope it will be done in that way which
will not endanger the whole frame of the government, or any essential
part of it.
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THE AMENDMENTS, AND THEIR FIRST TEST

James Madison, the First Congress, and the Fifth
1789-1800

Five documents, running from the propositions to the first occasion on which
they were tried.

The eighth of June was the day Madison had named, and the House did not
want it: the government was ten weeks old, and the Constitution, said Jackson of
Georgia, “is like a vessel just launched, and lying at the wharf; she is untried.” Two
things about the propositions he then read are easily missed. Their form—Madi-
son proposed not amendments appended to the Constitution but a declaration
prefixed to it, the rest woven into the existing articles. And the fifth, restraining not
Congress but the states. Having proposed a bill of rights he concedes most of the
case against one, and then answers himself in Jefferson’s words of eleven weeks ear-
lier: incorporate these rights, and “independent tribunals of justice will consider
themselves in a peculiar manner the guardians of those rights.” Hold that sen-
tence; the last document in this volume is its test.

The second document is a quarter of an hour in a committee of the whole
House, and it settles more than its length suggests. Every amendment yet proposed
restrained the new federal government and nothing else. Article the third begins
“Congress shall make no law”—not “no government”—so a state remained free to
establish a church, license a printer, or deny a jury, and several did: Connecticut
kept an establishment until 1818 and Massachusetts until 1833. Madison’s fifth
proposition was the exception. It was to be inserted in the tenth section of the first
article, where the Constitution lists what the states may not do, and it read: “No
State shall violate the equal rights of conscience, or the freedom of the press, or the
trial by jury in criminal cases.”

Tucker of South Carolina moved to strike it out, on the ground that it altered
not the Constitution of the United States but the constitutions of particular
states. Madison “conceived this to be the most valuable amendment in the whole
list.” The motion failed, and the Senate struck the clause in September without
recording a debate. What Americans got, therefore, was a declaration of rights that
bound Congress and left them to their own legislatures on the same subjects—as
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the Supreme Court confirmed in 1833, holding in Barron v. Baltimore that the
amendments restrain the federal government only. The words Madison wanted
entered the Constitution seventy-nine years later, in another amendment, written
after a civil war and required of the defeated states as the price of readmission: “No
State shall make or enforce any law which shall abridge the privileges or immuni-
ties of citizens of the United States.” Which of the rights on this list that amend-
ment carried, and against whom, was then argued through the courts for a century.

The third document is what Congress finally sent to the states, and it should be
read against the propositions of June. Four things are gone: the prefixed declara-
tion, the exemption for the man “religiously scrupulous of bearing arms,” the arti-
cle dividing the powers among the departments, and the restriction on the states.
Note the numbering, too. What every American now calls the First Amendment
stands here as Article the third—“Congress shall make no law . . . abridging the
freedom of speech, or of the press.”

Nine years later Congress made a law abridging it. In July 1798, with an unde-
clared naval war against France, a Federalist majority, and an opposition press that
called the President a hoary-headed incendiary, Congress made it a crime to pub-
lish false, scandalous, and malicious writings against the government, either house,
or the President, with intent to bring them into contempt. Whether that is the law
Article the third forbids is the question the fourth document poses simply by sit-
ting beside the third. Its defenders said the act was liberal because its third section
admitted truth as a defence and let the jury judge the law as well as the fact. It was
enforced on the men it was aimed at: twenty-five arrested, ten convicted, one of
them a sitting congressman who was re-elected from his cell. And Jefferson’s
guardians did not guard. The trials were presided over by justices of the Supreme
Court riding circuit, who heard the constitutional objection and rejected it. No
court struck the act down.

Having no court to appeal to, the states appealed to one another. Virginia and
Kentucky protested by resolution at the end of 1798—Madison wrote Virginia’s,
Jefferson Kentucky’s, both anonymously—and through the following spring the
other states replied, rejecting the protests on the ground that it was for the courts,
not the state legislatures, to say whether a federal law was constitutional. Madison
was then returned to the Virginia House of Delegates and wrote the committee’s
answer to those replies. Its second argument is the last document here: that the act
is forbidden by the amendment, argued throughout from the record this volume
contains.

The defenders of the act had said that “the freedom of the press” meant what it
meant at English common law—freedom from licensing and censorship before
publication, but not from punishment afterwards—so that the amendment con-
cedes Congress some power over the press and forbids only abridging it further.
Madison’s answer is that this makes the ratification history absurd. Follow the se-
quence: the states objected that Congress might construe its general powers to
reach the press; the Federalists answered that no power over the press had been
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granted at all; the states then demanded an amendment saying so explicitly; and
Congress supplied one. If that amendment is now read as recognising a congres-
sional power over the press, then those states denied the power existed, proposed
an amendment to declare it did not exist, and ended up ratifying an amendment
that granted it. Nobody has ever done that anywhere—hence “a phenomenon
without a parallel in the political world.” The amendment cannot mean the thing
that would make its own authors’ conduct nonsensical.

He was thirty-eight when he told Jefferson that parchment barriers fail; he was
forty-eight when he wrote this. The act expired on the third of March 1801, the day
before Jefferson took office.
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IN THE HOUSE OF REPRESENTATIVES
JAMES MADISON - 8 JUNE 1789

[ Madison states his reasons at length: that a great number of the people are still
dissatisfied; that the friends of the Constitution have here an opportunity of prov-
ing they were as sincerely devoted to liberty as those who charged them with wish-
ing to lay the foundation of an aristocracy; that North Carolina and Rhode Island

are still outside the Union; and that the revisal must be a moderate one, with no

door opened to a reconsideration of the whole structure. ]

The amendments which have occurred to me, proper to be recom-
mended by Congress to the State Legislatures, are these:

First, That there be prefixed to the Constitution a declaration, that
all power is originally vested in, and consequently derived from, the
people.

That Government is instituted and ought to be exercised for the
benefit of the people; which consists in the enjoyment of life and liberty,
with the right of acquiring and using property, and generally of pursuing
and obtaining happiness and safety.

That the people have an indubitable, unalienable, and indefeasible
right to reform or change their Government, whenever it be found
adverse or inadequate to the purposes of its institution.

Secondly. That in article 1st, section 2, clause 3, these words be struck
out, to wit: “The number of Representatives shall not exceed one for
every thirty thousand, but each State shall have at least one Representa-
tive, and until such enumeration shall be made;” and that in place thereof
be inserted these words, to wit: “After the first actual enumeration, there
shall be one Representative for every thirty thousand, until the number
amounts to ———, after which the proportion shall be so regulated by
Congress, that the number shall never be less than ———, nor more
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than ———, buteach State shall, after the first enumeration, have atleast
two Representatives; and prior thereto.”

Thirdly. That in article 1st, section 6, clause 1, there be added to
the end of the first sentence, these words, to wit: “But no law varying
the compensation last ascertained shall operate before the next ensuing
election of Representatives.”

Fourthly. That in article 1st, section 9, between clauses 3 and 4, be
inserted these clauses, to wit: The civil rights of none shall be abridged
on account of religious belief or worship, nor shall any national religion
be established, nor shall the full and equal rights of conscience be in any
manner, or on any pretext, infringed.

The people shall not be deprived or abridged of their right to speak,
to write, or to publish their sentiments; and the freedom of the press, as
one of the great bulwarks of liberty, shall be inviolable.

The people shall not be restrained from peaceably assembling and
consulting for their common good; nor from applying to the Legislature
by petitions, or remonstrances, for redress of their grievances.

The right of the people to keep and bear arms shall not be infringed;
a well armed and well regulated militia being the best security of a free
country: but no person religiously scrupulous of bearing arms shall be
compelled to render military service in person.

No soldier shall in time of peace be quartered in any house without
the consent of the owner; nor at any time, but in a manner warranted

by law.

No person shall be subject, except in cases of impeachment, to more
than one punishment or one trial for the same offence; nor shall be
compelled to be a witness against himself; nor be deprived of life, liberty,
or property, without due process of law; nor be obliged to relinquish
his property, where it may be necessary for public use, without a just

compensation.

Excessive bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted.
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The rights of the people to be secured in their persons; their houses,
their papers, and their other property, from all unreasonable searches
and seizures, shall not be violated by warrants issued without probable
cause, supported by oath or affirmation, or not particularly describing
the places to be searched, or the persons or things to be seized.

In all criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial, to be informed of the cause and nature of the
accusation, to be confronted with his accusers, and the witnesses against
him; to have a compulsory process for obtaining witnesses in his favor;

and to have the assistance of counsel for his defence.

The exceptions here or elsewhere in the Constitution, made in favor
of particular rights, shall not be so construed as to diminish the just
importance of other rights retained by the people, or as to enlarge the
powers delegated by the Constitution; but either as actual limitations of
such powers, or as inserted merely for greater caution.

Fifthly. That in article 1st, section 10, between clauses 1 and 2, be
inserted this clause, to wit:

No State shall violate the equal rights of conscience, or the freedom
of the press, or the trial by jury in criminal cases.

Sixthly. That, in article 3d, section 2, be annexed to the end of clause
2d, these words, to wit:

But no appeal to such court shall be allowed where the value in con-
troversy shall not amount to ——— dollars: nor shall any fact triable by
jury, according to the course of common law, be otherwise re-examinable
than may consist with the principles of common law.

Seventhly. That in article 3d, section 2, the third clause be struck out,
and in its place be inserted the clauses following, to wit:

The trial of all crimes (except in cases of impeachments, and cases
arising in the land or naval forces, or the militia when on actual service, in
time of war or public danger) shall be by an impartial jury of freeholders
of the vicinage, with the requisite of unanimity for conviction, of the
right of challenge, and other accustomed requisites; and in all crimes
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punishable with loss of life or member, presentment or indictment by
a grand jury shall be an essential preliminary, provided that in cases of
crimes committed within any county which may be in possession of an
enemy, or in which a general insurrection may prevail, the trial may by
law be authorized in some other county of the same State, as near as may
be to the seat of the offence.

In cases of crimes committed not within any county, the trial may
by law be in such county as the laws shall have prescribed. In suits at
common law, between man and man, the trial by jury, as one of the best
securities to the rights of the people, ought to remain inviolate.

Eighthly. That immediately after article 6th, be inserted, as article
7th, the clauses following, to wit:

The powers delegated by this Constitution are appropriated to the
departments to which they are respectively distributed: so that the
Legislative Department shall never exercise the powers vested in the
Executive or Judicial nor the Executive exercise the powers vested in the
Legislative or Judicial, nor the Judicial exercise the powers vested in the
Legislative or Executive Departments.

The powers not delegated by this Constitution, nor prohibited by it
to the States, are reserved to the States respectively.

Ninthly. That article 7th be numbered as article 8th.

[ The first of the amendments, he says, is what may be called a bill of rights, and he
owns he never considered such a provision essential enough to make ratification
improper. The comparison with Magna Charta he thinks inapplicable: there the
declaration raised a barrier against the Crown and left the power of the legislature

altogether indefinite. ]

[ There follows a survey of what the several state declarations actually do: some as-
sert the pre-existent rights of nature, some the rights of the people in forming gov-
ernment, some lay down dogmatic maxims about the separation of the depart-
ments. |

In our Government it is, perhaps, less necessary to guard against the
abuse in the Executive Department than any other; because it is not
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the stronger branch of the system, but the weaker: It therefore must
be levelled against the Legislative, for it is the most powerful, and most
likely to be abused, because it is under the least control. Hence, so far as
a declaration of rights can tend to prevent the exercise of undue power,
it cannot be doubted but such declaration is proper. But I confess that
I do conceive, that in a Government modified like this of the United
States, the great danger lies rather in the abuse of the community than
in the Legislative body. The prescriptions in favor of liberty ought to be
levelled against that quarter where the greatest danger lies, namely, that
which possesses the highest prerogative of power. But this is not found
in either the Executive or Legislative departments of Government, butin
the body of the people, operating by the majority against the minority.

It may be thought that all paper barriers against the power of the
community are too weak to be worthy of attention. I am sensible they
are not so strong as to satisfy gentlemen of every description who have
seen and examined thoroughly the texture of such a defence; yet, as they
have a tendency to impress some degree of respect for them, to establish
the public opinion in their favor, and rouse the attention of the whole
community, it may be one means to control the majority from those acts
to which they might be otherwise inclined.

It has been said, by way of objection to a bill of rights, by many
respectable gentlemen out of doors, and I find opposition on the same
principles likely to be made by gentlemen on this floor, that they are
unnecessary articles of a Republican Government, upon the presump-
tion that the people have those rights in their own hands, and that is the
proper place for them to rest. It would be a sufficient answer to say, that
this objection lies against such provisions under the State Governments,
as well as under the General Government; and there are, I believe, but
few gentlemen who are inclined to push their theory so far as to say thata
declaration of rights in those cases is either ineffectual or improper. It has
been said, that in the Federal Government they are unnecessary, because
the powers are enumerated, and it follows, that all that are not granted by
the Constitution are retained; that the Constitution is a bill of powers,
the great residuum being the rights of the people; and, therefore, a bill

of rights cannot be so necessary as if the residuum was thrown into the
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hands of the Government. I admit that these arguments are not entirely
without foundation; but they are not conclusive to the extent which has
been supposed. It is true, the powers of the General Government are
circumscribed, they are directed to particular objects; but even if Govern-
ment keeps within those limits, it has certain discretionary powers with
respect to the means, which may admit of abuse to a certain extent, in
the same manner as the powers of the State Governments under their
constitutions may to an indefinite extent; because in the Constitution
of the United States, there is a clause granting to Congress the power
to make all laws which shall be necessary and proper for carrying into
execution all the powers vested in the Government of the United States,
or in any department or officer thereof; this enables them to fulfil every
purpose for which the Government was established. Now, may not laws
be considered necessary and proper by Congress, for it is for them to
judge of the necessity and propriety to accomplish those special purposes
which they may have in contemplation, which laws in themselves are
neither necessary nor proper; as well as improper laws could be enacted
by the State Legislatures, for fulfilling the more extended objects of
those Governments. I will state an instance, which I think in point, and
proves that this might be the case. The General Government has a right
to pass all laws which shall be necessary to collect its revenue; the means
for enforcing the collection are within the direction of the Legislature:
may not general warrants be considered necessary for this purpose, as
well as for some purposes which it was supposed at the framing of their
constitutions the State Governments had in view? If there was reason for
restraining the State Governments from exercising this power, there is
like reason for restraining the Federal Government.

[ Two further objections are taken up and answered: that the state declarations of
rights survive the new government, and that some states have no bills of rights at
all, or defective ones. ]

It has been objected also against a bill of rights, that, by enumerating
particular exceptions to the grant of power, it would disparage those
rights which were not placed in that enumeration; and it might follow, by
implication, that those rights which were not singled out, were intended
to be assigned into the hands of the General Government, and were con-
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sequently insecure. This is one of the most plausible arguments I have
ever heard urged against the admission of a bill of rights into this system;
but, I conceive, that it may be guarded against. I have attempted it, as
gentlemen may see by turning to the last clause of the fourth resolution.

It has been said, that it is unnecessary to load the Constitution with
this provision, because it was not found effectual in the constitution of
the particular States. It is true, there are a few particular States in which
some of the most valuable articles have not, at one time or other, been
violated; but it does not follow but they may have, to a certain degree,
a salutary effect against the abuse of power. If they are incorporated
into the Constitution, independent tribunals of justice will consider
themselves in a peculiar manner the guardians of those rights; they
will be an impenetrable bulwark against every assumption of power in
the Legislative or Executive; they will be naturally led to resist every en-
croachment upon rights expressly stipulated for in the Constitution by
the declaration of rights. Besides this security, there is a great probability
that such a declaration in the federal system would be enforced; because
the State Legislatures will jealously and closely watch the operations of
this Government, and be able to resist with more effect every assumption
of power, than any other power on earth can do; and the greatest oppo-
nents to a Federal Government admit the State Legislatures to be sure
guardians of the people’s liberty. I conclude, from this view of the subject,
that it will be proper in itself, and highly politic, for the tranquillity of
the public mind, and the stability of the Government, that we should
offer something, in the form I have proposed, to be incorporated in the
system of Government, as a declaration of the rights of the people.

[ He turns to the minor articles — the apportionment of representatives, which he
has always thought defective though not dangerous, and the impropriety of a legis-
lature fixing its own compensation. ]

I wish also, in revising the Constitution, we may throw into that section,
which interdicts the abuse of certain powers in the State Legislatures,
some other provisions of equal, if not greater importance than those
already made. The words, “No State shall pass any bill of attainder, ex
post facto law,” &c. were wise and proper restrictions in the Constitution.
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I think there is more danger of those powers being abused by the State
Governments than by the Government of the United States. The same
may be said of other powers which they possess, if not controlled by the
general principle, that laws are unconstitutional which infringe the rights
of the community. I should therefore wish to extend this interdiction,
and add, as I have stated in the 5th resolution, that no State shall violate
the equal right of conscience, freedom of the press, or trial by jury in
criminal cases; because it is proper that every Government should be
disarmed of powers which trench upon those particular rights. I know,
in some of the State constitutions, the power of the Government is con-
trolled by such a declaration; but others are not. I cannot see any reason
against obtaining even a double security on those points; and nothing
can give a more sincere proof of the attachment of those who opposed
this Constitution to these great and important rights, than to see them
join in obtaining the security I have now proposed; because it must be
admitted, on all hands, that the State Governments are as liable to attack
these invaluable privileges as the General Government is, and therefore
ought to be as cautiously guarded against.

[ He closes on the judiciary and on the reserved powers, and then moves thata
committee be appointed to consider and report such amendments as ought to be
proposed — the whole of it, he says, so that the confidence of our fellow-citizens

may be obtained in proportion as we fortify the rights of the people against the en-
croachments of the Government. ]
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THE RESTRICTION ON THE STATES

IN COMMITTEE OF THE WHOLE HOUSE - 17 AUGUST 1789

The committee then proceeded to the fifth proposition:

Article 1, section 10. between the first and second paragraph, insert
“no State shall infringe the equal rights of conscience, nor the freedom of
speech or of the press, nor of the right of trial by jury in criminal cases.”

M. Tucker : This is offered, I presume, as an amendment to the
constitution of the United States, but it goes only to the alteration of the
constitutions of particular States. It will be much better, I apprehend,
to leave the State Governments to themselves, and not to interfere with
them more than we already do; and that is thought by many to be rather
too much. I therefore move, sir, to strike out these words.

Mr. Madison conceived this to be the most valuable amendment in
the whole list. If there was any reason to restrain the Government of the
United States from infringing upon these essential rights, it was equally
necessary that they should be secured against the State Governments. He
thought that if they provided against the one, it was necessary to provide
against the other, and was satisfied that it would be equally grateful to
the people.

Mr. Livermore had no great objection to the sentiment, but he
thought it not well expressed. He wished to make it an affirmative
proposition; “the equal rights of conscience, the freedom of speech or
of the press, and the right of trial by jury in criminal cases, shall not be

infringed by any State.”
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TaE TWELVE ARTICLES

AGREED TO BY CONGRESS - 25 SEPTEMBER 1789

Article the first. After the first enumeration required by the first
Article of the Constitution, there shall be one Representative for every
thirty thousand, until the number shall amount to one hundred, after
which, the proportion shall be so regulated by Congress, that there
shall be not less than one hundred Representatives, nor less than one
Representative for every forty thousand persons, until the number of
Representatives shall amount to two hundred, after which the propor-
tion shall be so regulated by Congress, that there shall not be less than
two hundred Representatives, nor more than one Representative for
every fifty thousand persons.

Article the second. No law, varying the compensation for the services
of the Senators and Representatives, shall take effect, until an election of
Representatives shall have intervened.

Article the third. Congress shall make no law respecting an establish-
ment of religion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press, or the right of the people peaceably

to assemble, and to petition the Government for a redress of grievances.

Article the fourth. A well regulated Militia, being necessary to the
security of a free State, the right of the people to keep and bear Arms,
shall not be infringed.

Article the fifth. No Soldier shall, in time of peace be quartered in
any house, without the consent of the Owner, nor in time of war, but in
a manner to be prescribed by law.

Abrticle the sixth. The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and seizures,
shall not be violated, and no Warrants shall issue, but upon probable
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cause, supported by Oath or affirmation, and particularly describing the
place to be searched, and the persons or things to be seized.

Article the seventh. No person shall be held to answer for a capital,
or otherwise infamous crime, unless on a presentment or indictment of
a Grand Jury, except in cases arising in the land or naval forces, or in the
Militia, when in actual service in time of War or public danger; nor shall
any person be subject for the same offence to be twice put in jeopardy of
life or limb, nor shall be compelled in any criminal case to be a witness
against himself, nor be deprived of life, liberty, or property, without due
process of law; nor shall private property be taken for public use without
just compensation.

Article the eighth. In all criminal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by an impartial jury of the
State and district wherein the crime shall have been committed, which
district shall have been previously ascertained by law, and to be informed
of the nature and cause of the accusation; to be confronted with the wit-
nesses against him; to have compulsory process for obtaining witnesses
in his favor, and to have the Assistance of Counsel for his defence.

Abrticle the ninth. In suits at common law, where the value in
controversy shall exceed twenty dollars, the right of trial by jury shall
be preserved, and no fact tried by a jury shall be otherwise re-examined
in any Court of the United States, than according to the rules of the

common law.

Article the tenth. Excessive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punishments inflicted.

Article the eleventh. The enumeration in the Constitution, of certain
rights, shall not be construed to deny or disparage others retained by the

people.

Article the twelfih. The powers not delegated to the United States by
the Constitution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people.
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AN ACT FOR THE PUNISHMENT OF CERTAIN CRIMES

THE FIrTH CONGRESS - 14 JULY 1798

SEC. 2. And be it farther enacted , That if any person shall write,
print, utter or publish, or shall cause or procure to be written, printed,
uttered or published, or shall knowingly and willingly assist or aid in
writing, printing, uttering or publishing any false, scandalous and mali-
cious writing or writings against the government of the United States,
or either house of the Congress of the United States, or the President of
the United States, with intent to defame the said government, or either
house of the said Congress, or the said President, or to bring them, or
either of them, into contempt or disrepute; or to excite against them,
or either or any of them, the hatred of the good people of the United
States, or to stir up sedition within the United States, or to excite any
unlawful combinations therein, for opposing or resisting any law of the
United States, or any act of the President of the United States, done
in pursuance of any such law, or of the powers in him vested by the
constitution of the United States , or to resist, oppose, or defeat any such
law or act, or to aid, encourage or abet any hostile designs of any foreign
nation against United States, their people or government, then such
person, being thereof convicted before any court of the United States
having jurisdiction thereof, shall be punished by a fine not exceeding two
thousand dollars, and by imprisonment not exceeding two years.

SEC. 3. And be it further enacted and declared , That if any person
shall be prosecuted under this act, for the writing or publishing any libel
aforesaid, it shall be lawful for the defendant, upon the trial of the cause,
to give in evidence in his defence, the truth of the matter contained in
Republication charged as a libel. And the jury who shall try the cause,
shall have a right to determine the law and the fact, under the direction

of the court, as in other cases.
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REPORT ON THE VIRGINIA RESOLUTIONS

JaMEs MADISON, FOR THE HOUSE OF DELEGATES - JANUARY 1800

2. The next point which the resolution requires to be proved is, that
the power over the press exercised by the Sedition Act is positively
forbidden by one of the amendments to the Constitution.

The amendment stands in these words: “Congress shall make no law
respecting an establishment of religion, or prohibiting the free exercise
thereof, or abridging the freedom of speech or of the press; or the right of
the people peaceably to assemble and to petition the Government for a
redress of grievances.”

[ Two defences of the act are stated and answered at length: that the freedom of
the press means what it meant at common law, and that the article supposes the
power to be in Congress and forbids only abridging it. To the first: the freedom of
the press in America cannot be measured by the English common law, because in
Britain the danger is the Crown and the legislature is left indefinite, whereas here
“the People, not the Government, possess the absolute sovereignty” and the legis-
lature is no less limited than the executive. ]

When the Constitution was under the discussions which preceded its
ratification, it is well known that great apprehensions were expressed
by many, lest the omission of some positive exception, from the powers
delegated, of certain rights, and of the freedom of the press particularly,
might expose them to the danger of being drawn, by construction,
within some of the powers vested in Congress, more especially of the
power to make all laws necessary and proper for carrying their other
powers into execution. In reply to this objection, it was invariably urged
to be a fundamental and characteristic principle of the Constitution,
that all powers not given by it were reserved; that no powers were
given beyond those enumerated in the Constitution, and such as were
fairly incident to them: that the power over the rights in question, and
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particularly over the press, was neither among the enumerated powers,
nor incident to any of them; and consequently that an exercise of any
such power would be manifest usurpation. It is painful to remark how
much the arguments now employed in behalf of the Sedition Act are at
variance with the reasoning which then justified the Constitution, and
invited its ratification.

From this posture of the subject resulted the interesting question, in
so many of the Conventions, whether the doubts and dangers ascribed
to the Constitution should be removed by any amendments previous
to the ratification, or be postponed in confidence that, as far as they
might be proper, they would be introduced in the form provided by
the Constitution. The latter course was adopted; and in most of the
States, ratifications were followed by propositions and instructions for
rendering the Constitution more explicit, and more safe to the rights
not meant to be delegated by it. Among those rights, the freedom of the
press, in most instances, is particularly and emphatically mentioned. The
firm and very pointed manner in which it is asserted in the proceedings
of the Convention of this State will be hereafter seen.

In pursuance of the wishes thus expressed, the first Congress that
assembled under the Constitution proposed certain amendments, which
have since, by the necessary ratifications, been made a part of it; among
which amendments is the article containing, among other prohibitions
on the Congress, an express declaration that they should make no law

abridging the freedom of the press.

Without tracing farther the evidence on this subject, it would seem
scarcely possible to doubt that no power whatever over the press was
supposed to be delegated by the Constitution, as it originally stood, and
that the amendment was intended as a positive and absolute reservation
of it.

But the evidence is still stronger. The proposition of amendments
made by Congress is introduced in the following terms:

“The Conventions of a number of the States having, at the time of
their adopting the Constitution, expressed a desire, in order to prevent

misconstructions or abuse of its powers, that further declaratory and
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restrictive clauses should be added; and as extending the ground of public
confidence in the Government will best insure the beneficent ends of its
institutions.”

Here is the most satisfactory and authentic proof that the several
amendments proposed were to be considered as either declaratory or
restrictive, and, whether the one or the other as corresponding with the
desire expressed by a number of the States, and as extending the ground
of public confidence in the Government.

Nay, more; the construction employed to justify the Sedition Act
would exhibit a phenomenon without a parallel in the political world. It
would exhibit a number of respectable States, as denying, first, that any
power over the press was delegated by the Constitution; as proposing,
next, that an amendment to it should explicitly declare that no such
power was delegated; and, finally, as concurring in an amendment actu-
ally recognising or delegating such a power.

[ The third head of the resolution follows, that the act ought to produce universal
alarm; the committee cite the second section of the act, which is printed above,
and make six observations upon it. ]

May it not be asked of every intelligent friend to the liberties of his
country, whether the power exercised in such an act as this ought not to
produce great and universal alarm? Whether a rigid execution of such an
act, in time past, would not have repressed that information and com-
munication among the people which is indispensable to the just exercise
of their electoral rights? And whether such an act, if made perpetual, and
enforced with rigor, would not, in time to come, either destroy our free
system of government, or prepare a convulsion that might prove equally
fatal to it?

[ The report closes on the right of election as the essence of a free government.

It is with justice, therefore, that the General Assembly have affirmed, in
the resolution, as well that the right of freely examining public characters
and measures, and of free communication thereon, is the only effectual
guardian of every other right, as that this particular right is levelled at by
the power exercised in the Sedition Act.



SUPPLEMENTAL READINGS

Optional

The documents that follow are printed here in full: the
whole of Brutus’s second essay and of the eighty-fourth
Federalist, Madison’s letter of October 1788 entire, and the
complete record of the eighth of June r789—Madison’s
speech together with the debate of the whole day. After
them come five documents the reader has only heard about:
Wilson’s speech in the State House Yard, the forms in
which Massachusetts and Virginia ratified with amend-
ments recommended, the August debates in which the
amendments took the shape we know, and the Senate’s ver-
sion of September. They are offered for those who wish to
read further; the core of this week’s reading is complete
without them.
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Brutus, Hamilton, Madison, and the House
1787-1789

The documents the body prints in selection are printed here whole, with noth-
ing bridged and nothing chosen, together with the two the body sets aside.

Brutus II recovers its middle: the derivation of society from consent and of the
rights that cannot be surrendered, and the itemised application of the state bills of
rights to the new Congress—notice in criminal cases, the privilege against self-ac-
cusation, confrontation, trial in the vicinity, bail and fines, warrants, jury trial in
civil causes, the militia and the subordination of the soldier to the civil power.

The eighty-fourth Federalist is Hamilton’s answer to it, and the most famous
refusal of the ratification debate. He argues that the Constitution already contains
provisions of this kind—with Blackstone on secret imprisonment as “a more dan-
gerous engine of arbitrary government” than open violence; that bills of rights are
in origin stipulations wrung from kings by subjects, and have no application
where “the people surrender nothing”; and that such a declaration would be posi-
tively dangerous, since an exception to a power not granted furnishes a pretext for
claiming the power. Why say the liberty of the press shall not be restrained, when
no power to restrain it is given? Read that argument, and then read what the Fifth
Congress did in r798. The essay closes on three objections that had not fitted any-
where else—the distance of the seat of government, the public debts, and the ex-
pense of the new establishment.

Madison’s letter of January 1789 to the Reverend George Eve is a campaign doc-
ument, and it belongs beside the letter to Jefferson of three months earlier. Madi-
son was standing for the first House against James Monroe in a district thick with
Baptists who had been told he opposed amendments and had ceased to be a friend
to the rights of conscience. The letter puts on record, over his name, that the first
Congress ought to propose them—“particularly the rights of Conscience in the
fullest latitude.” He won the seat. His letter of October 1788 recovers its final para-
graph, on what a bill of rights ought to contain.

The eighth of June recovers the whole day, which is the most useful restoration
here. Madison’s speech occupies perhaps a third of it. The rest is the House refus-
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ing to hear him—Smith wanting the collection bill finished first, Jackson on the
vessel just launched, Sherman denying that Congress may alter an instrument the
people ratified, Vining at length on the impropriety of the business, Page and
Gerry on the other side—and then, after the speech, Jackson again, on the maxim
that to enumerate exceptions is to concede the rest. It is the record of a legislature
being made to do something it did not want to do.
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Brutus, No. II

THE NEW-YORK JOURNAL - 1 NOVEMBER 1787

To THE CITIZENS OF THE STATE OF NEW-YORK.

flatter myself that my last address established this position, that
to reduce the Thirteen States into one government, would prove
the destruction of your liberties.

But lest this truth should be doubted by some, I will now proceed to

consider its merits.

Though it should be admitted, that the argument([s] against reduc-
ing all the states into one consolidated government, are not sufficient
tully to establish this point; yet they will, at least, justify this conclusion,
that in forming a constitution for such a country, great care should be
taken to limit and definite its powers, adjust its parts, and guard against
an abuse of authority. How far attention has been paid to these objects,
shall be the subject of future enquiry. When a building is to be erected
which is intended to stand for ages, the foundation should be firmly laid.
The constitution proposed to your acceptance, is designed not for your-
selves alone, but for generations yet unborn. The principles, therefore,
upon which the social compact is founded, ought to have been clearly
and precisely stated, and the most express and full declaration of rights
to have been made — But on this subject there is almost an entire silence.

If we may collect the sentiments of the people of America, from their
own most solemn declarations, they hold this truth as self evident, thatall
men are by nature free. No one man, therefore, or any class of men, have
a right, by the law of nature, or of God, to assume or exercise authority
over their fellows. The origin of society then is to be sought, not in
any natural right which one man has to exercise authority over another,
but in the united consent of those who associate. The mutual wants of
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men, at first dictated the propriety of forming societies; and when they
were established, protection and defence pointed out the necessity of
instituting government. In a state of nature every individual pursues his
own interest; in this pursuit it frequently happened, that the possessions
or enjoyments of one were sacrificed to the views and designs of another;
thus the weak were a prey to the strong, the simple and unwary were
subject to impositions from those who were more crafty and designing.
In this state of things, every individual was insecure; common interest
therefore directed, that government should be established, in which the
force of the whole community should be collected, and under such
directions, as to protect and defend every one who composed it. The
common good, therefore, is the end of civil government, and common
consent, the foundation on which it is established. To effect this end, it
was necessary that a certain portion of natural liberty should be surren-
dered, in order, that what remained should be preserved: how great a
proportion of natural freedom is necessary to be yielded by individuals,
when they submit to government, I shall not now enquire. So much,
however, must be given up, as will be sufhicient to enable those, to whom
the administration of the government is committed, to establish laws
for the promoting the happiness of the community, and to carry those
laws into effect. But it is not necessary, for this purpose, that individuals
should relinquish all their natural rights. Some are of such a nature that
they cannot be surrendered. Of this kind are the rights of conscience, the
right of enjoying and defending life, etc. Others are not necessary to be
resigned, in order to attain the end for which government is instituted,
these therefore ought not to be given up. To surrender them, would
counteract the very end of government, to wit, the common good. From
these observations it appears, that in forming a government on its true
principles, the foundation should be laid in the manner I before stated,
by expressly reserving to the people such of their essential natural rights,
as are not necessary to be parted with. The same reasons which at first
induced mankind to associate and institute government, will operate to
influence them to observe this precaution. If they had been disposed to
conform themselves to the rule of immutable righteousness, government
would not have been requisite. It was because one part exercised fraud,
oppression, and violence on the other, that men came together, and
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agreed that certain rules should be formed, to regulate the conduct of all,
and the power of the whole community lodged in the hands of rulers to
enforce an obedience to them. But rulers have the same propensities as
other men; they are as likely to use the power with which they are vested
for private purposes, and to the injury and oppression of those over
whom they are placed, as individuals in a state of nature are to injure and
oppress one another. It is therefore as proper that bounds should be set
to their authority, as that government should have at first been instituted
to restrain private injuries.

This principle, which seems so evidently founded in the reason and
nature of things, is confirmed by universal experience. Those who have
governed, have been found in all ages ever active to enlarge their powers
and abridge the public liberty. This has induced the people in all coun-
tries, where any sense of freedom remained, to fix barriers against the
encroachments of their rulers. The country from which we have derived
our origin, is an eminent example of this. Their magna charta and bill of
rights have long been the boast, as well as the security, of that nation. I
need say no more, I presume, to an American, than, that this principle
is a fundamental one, in all the constitutions of our own states; there is
not one of them but what is either founded on a declaration or bill of
rights, or has certain express reservation of rights interwoven in the body
of them. From this it appears, that at a time when the pulse of liberty
beat high and when an appeal was made to the people to form constitu-
tions for the government of themselves, it was their universal sense, that
such declarations should make a part of their frames of government. It is
therefore the more astonishing, that this grand security, to the rights of
the people, is not to be found in this constitution.

It has been said, in answer to this objection, that such declaration(s]
of rights, however requisite they might be in the constitutions of the
states, are not necessary in the general constitution, because, “in the
former case, every thing which is not reserved is given, but in the latter
the reverse of the proposition prevails, and every thing which is not
given is reserved.” It requires but little attention to discover, that this
mode of reasoning is rather specious than solid. The powers, rights, and
authority, granted to the general government by this constitution, are as
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complete, with respect to every object to which they extend, as that of
any state government — It reaches to every thing which concerns human
happiness — Life, liberty, and property, are under its controul. There is
the same reason, therefore, that the exercise of power, in this case, should
be restrained within proper limits, as in that of the state governments. To
set this matter in a clear light, permit me to instance some of the articles
of the bills of rights of the individual states, and apply them to the case
in question.

For the security of life, in criminal prosecutions, the bills of rights
of most of the states have declared, that no man shall be held to answer
for a crime until he is made fully acquainted with the charge brought
against him; he shall not be compelled to accuse, or furnish evidence
against himself — The witnesses against him shall be brought face to face,
and he shall be fully heard by himself or counsel. That it is essential to
the security of life and liberty, that trial of facts be in the vicinity where
they happen. Are not provisions of this kind as necessary in the general
government, as in that of a particular state? The powers vested in the
new Congress extend in many cases to life; they are authorised to provide
for the punishment of a variety of capital crimes, and no restraint is laid
upon them in its exercise, save only, that “the trial of all crimes, except in
cases of impeachment, shall be by jury; and such trial shall be in the state
where the said crimes shall have been committed.” No man is secure of
a trial in the county where he is charged to have committed a crime; he
may be brought from Niagara to New-York, or carried from Kentucky
to Richmond for trial for an offence, supposed to be committed. What
security is there, that a man shall be furnished with a full and plain de-
scription of the charges against him? That he shall be allowed to produce
all proof he can in his favor? That he shall see the witnesses against him
face to face, or that he shall be fully heard in his own defence by himself

or counsel?

For the security of liberty it has been declared, “that excessive bail
should not be required, nor excessive fines imposed, nor cruel or unusual
punishments inflicted — That all warrants, without oath or affirmation,
to search suspected places, or seize any person, his papers or property, are
grievous and oppressive.”
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These provisions are as necessary under the general government as
under that of the individual states; for the power of the former is
as complete to the purpose of requiring bail. imposing fines, inflicting
punishments, granting search warrants, and seizing persons, papers, or

property, in certain cases, as the other.

For the purpose of securing the property of the citizens, it is declared
by all the states, “that in all controversies at law, respecting property, the
ancient mode of trial by jury is one of the best securities of the rights of
the people, and ought to remain sacred and inviolable.”

Does not the same necessity exist of reserving this right, under this
national compact, as in that of these states? Yet nothing is said respecting
it. In the bills of rights of the states it is declared, that a well regulated
militia is the proper and natural defence of a free government — That as
standing armies in time of peace are dangerous, they are not to be kept
up, and that the military should be kept under strict subordination to,
and controuled by the civil power.

The same security is as necessary in this constitution, and much more
s0; for the general government will have the sole power to raise and to
pay armies, and are under no controul in the exercise of it; yet nothing
of this is to be found in this new system.

I might proceed to instance a number of other rights, which were as
necessary to be reserved, such as, that elections should be free, that the
liberty of the press should be held sacred; but the instances adduced, are
sufficient to prove, that this argument is without foundation. — Besides,
it is evident, that the reason here assigned was not the true one, why the
framers of this constitution omitted a bill of rights; if it had been, they
would not have made certain reservations, while they totally omitted
others of more importance. We find they have, in the gth section of the
wstarticle, declared, that the writ of habeas corpus shall not be suspended,
unless in cases of rebellion — that no bill of attainder, or expost facto
law, shall be passed — that no title of nobility shall be granted by the
United States, &c. If every thing which is not given is reserved, what
propriety is there in these exceptions? Does this constitution any where
grant the power of suspending the habeas corpus, to make expost facto
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laws, pass bills of attainder, or grant titles of nobility? It certainly does
not in express terms. The only answer that can be given is, that these are
implied in the general powers granted. With equal truth it may be said,
that all the powers, which the bills of right, guard against the abuse of,
are contained or implied in the general ones granted by this constitution.

So far it is from being true, that a bill of rights is less necessary in the
general constitution than in those of the states, the contrary is evidently
the fact. — This system, if it is possible for the people of America to
accede to it, will be an original compact: and being the last, will, in the
nature of things, vacate every former agreement inconsistent with it. For
it being a plan of government received and ratified by the whole people,
all other forms, which are in existence at the time of its adoption, must
yield to it. This is expressed in positive and unequivocal terms, in the 6th
article, “That this constitution and the laws of the United States, which
shall be made in pursuance thereof, and all treaties made, or which shall
be made, under the authority of the United States, shall be the supreme
law of the land; and the judges in every state shall be bound thereby,
any thing in the constitution, or laws of any state, to the contrary notwith-
standing.

“The senators and representatives before-mentioned, and the mem-
bers of the several state legislatures, and all executive and judicial officers,
both of the United States, and of the several states, shall be bound, by
oath or affirmation, to support this constitution.”

It is therefore not only necessarily implied thereby, but positively
expressed. that the different state constitutions are repealed and entirely
done away. so far as they are inconsistent with this, with the laws which
shall be made in pursuance thereof, or with treaties made. or which shall
be made, under the authority of the United States; of what avail will the
constitutions of the respective states be to preserve the rights of its citi-
zens? should they be plead, the answer would be. the constitution of the
United States, and the laws made in pursuance thereof, is the supreme
law, and all legislatures and judicial officers, whether of the general or
state governments, are bound by oath to support it. No priviledge,
reserved by the bills of rights, or secured by the state government, can
limit the power granted by this, or restrain any laws made in pursuance of
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it. It stands therefore on its own bottom, and must receive a construction
by itself without any reference to any other — And hence it was of the
highest importance, that the most precise and express declarations and
reservations of rights should have been made.

This will appear the more necessary, when it is considered, that not
only the constitution and laws made in pursuance thereof, butall treaties
made, or which shall be made, under the authority of the United States,
are the supreme law of the land, and supersede the constitutions of all
the states. The power to make treaties, is vested in the president, by and
with the advice and consent of two thirds of the senate. I do not find any
limitation, or restriction, to the exercise of this power. The most impor-
tant article in any constitution may therefore be repealed, even without
alegislative act. Ought not a government, vested with such extensive and
indefinite authority. to have been restricted by a declaration of rights? It
certainly ought.

So clear a point is this, that I cannot help suspecting, that persons
who attempt to persuade people, that such reservations were less neces-
sary under this constitution than under those of the states, are wilfully
endeavouring to deceive, and to lead you into an absolute state of
vassalage.

BruTus.
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THE FEDERALIST, No. LXXXIV

McLEAN’s Ep1TiON, VOLUME II - 28 MAY 1788

To THE PEOPLE OF THE STATE OF NEW YORK:

IN THE course of the foregoing review of the Constitution, I have
taken notice of, and endeavoured to answer most of the objections which
have appeared against it. There, however, remain a few which either did
not fall naturally under any particular head or were forgotten in their
proper places. These shall now be discussed; but as the subject has been
drawn into great length, I shall so far consult brevity as to comprise all
my observations on these miscellaneous points in a single paper.

The most considerable of the remaining objections is that the plan of
the convention contains no bill of rights. Among other answers given to
this, it has been upon different occasions remarked that the constitutions
of several of the States are in a similar predicament. I add that New York
is of the number. And yet the opposers of the new system, in this State,
who profess an unlimited admiration for its constitution, are among the
most intemperate partisans of a bill of rights. To justify their zeal in this
matter, they allege two things: one is that, though the constitution of
New York has no bill of rights prefixed to it, yet it contains, in the body of
it, various provisions in favor of particular privileges and rights, which, in
substance amount to the same thing; the other is, that the Constitution
adopts, in their full extent, the common and statute law of Great Britain,
by which many other rights, not expressed in it, are equally secured.

To the first I answer, that the Constitution proposed by the conven-
tion contains, as well as the constitution of this State, a number of such

provisions.

Independent of those which relate to the structure of the govern-
ment, we find the following: Article 1, section 3, clause 7—“Judgment
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in cases of impeachment shall not extend further than to removal from
office, and disqualification to hold and enjoy any office of honor, trust, or
profit under the United States; but the party convicted shall, neverthe-
less, be liable and subject to indictment, trial, judgment, and punishment
according to law.” Section 9, of the same article, clause 2—“The privilege
of the writ of habeas corpus shall not be suspended, unless when in cases
of rebellion or invasion the public safety may require it.” Clause 3—“No
bill of attainder or ex-post-facto law shall be passed.” Clause 7—“No title
of nobility shall be granted by the United States; and no person holding
any office of profit or trust under them, shall, without the consent of the
Congress, accept of any present, emolument, office, or title of any kind
whatever, from any king, prince, or foreign state.” Article 3, section 2,
clause 3—“The trial of all crimes, except in cases of impeachment, shall
be by jury; and such trial shall be held in the State where the said crimes
shall have been committed; but when not committed within any State,
the trial shall be at such place or places as the Congress may by law have
directed.” Section 3, of the same article—“Treason against the United
States shall consist only in levying war against them, or in adhering to
their enemies, giving them aid and comfort. No person shall be convicted
of treason, unless on the testimony of two witnesses to the same overt
act, or on confession in open court.” And clause 3, of the same section
—“The Congress shall have power to declare the punishment of treason;
but no attainder of treason shall work corruption of blood, or forfeiture,
except during the life of the person attainted.”

It may well be a question, whether these are not, upon the whole,
of equal importance with any which are to be found in the constitution
of this State. The establishment of the writ of habeas corpus, the prohi-
bition of ex post facto laws, and of TITLES OF NOBILITY, fo which we
have no corre:ponding provision in our Constitution, are perhaps greater
securities to liberty and republicanism than any it contains. The creation
of crimes after the commission of the fact, or, in other words, the sub-
jecting of men to punishment for things which, when they were done,
were breaches of no law, and the practice of arbitrary imprisonments,
have been, in all ages, the favourite and most formidable instruments of
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tyranny. The observations of the judicious Blackstone,’ in reference to
the latter, are well worthy of recital: “To bereave a man of life, [says he]
or by violence to confiscate his estate, without accusation or trial, would
be so gross and notorious an act of despotism, as must at once convey
the alarm of tyranny throughout the whole nation; but confinement
of the person, by secretly hurrying him to jail, where his sufferings are
unknown or forgotten, is a less public, a less striking, and therefore «
more dangerous engine of arbitrary government.” And as a remedy for
this fatal evil he is everywhere peculiarly emphatical in his encomiums on
the babeas corpus act, which in one place he calls “the BULWARK of the
British Constitution.”

Nothing need be said to illustrate the importance of the prohibition
of titles of nobility. This may truly be denominated the corner-stone of
republican government; for so long as they are excluded, there can never
be serious danger that the government will be any other than that of the

people.

To the second thatis, to the pretended establishment of the common
and state law by the Constitution, I answer, that they are expressly made
subject “to such alterations and provisions as the legislature shall from
time to time make concerning the same.” They are therefore at any
moment liable to repeal by the ordinary legislative power, and of course
have no constitutional sanction. The only use of the declaration was to
recognize the ancient law and to remove doubts which might have been
occasioned by the Revolution. This consequently can be considered as
no part of a declaration of rights, which under our constitutions must
be intended as limitations of the power of the government itself.

Ithas been several times truly remarked that bills of rights are, in their
origin, stipulations between kings and their subjects, abridgements of
prerogative in favor of privilege, reservations of rights not surrendered to
the prince. Such was MAGNA CHARTA, obtained by the barons, sword in
hand, from King John. Such were the subsequent confirmations of that
charter by succeeding princes. Such was the Petition of Right assented

'Vide Blackstone’s Commentaries, Vol. 1, p. 136.
*Idem, Vol. 4, p. 438.
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to by Charles I, in the beginning of his reign. Such, also, was the Decla-
ration of Right presented by the Lords and Commons to the Prince of
Orange in 1688, and afterwards thrown into the form of an act of parlia-
ment called the Bill of Rights. It is evident, therefore, that, according to
their primitive signification, they have no application to constitutions
professedly founded upon the power of the people, and executed by their
immediate representatives and servants. Here, in strictness, the people
surrender nothing; and as they retain every thing they have no need of
particular reservations. “WE, THE PEOPLE of the United States, to secure
the blessings of liberty to ourselves and our posterity, do ordain and
establish this Constitution for the United States of America.” Here is a
better recognition of popular rights, than volumes of those aphorisms
which make the principal figure in several of our State bills of rights, and
which would sound much better in a treatise of ethics than in a consti-

tution of government.

But a minute detail of particular rights is certainly far less applicable
to a Constitution like that under consideration, which is merely intended
to regulate the general political interests of the nation, than to a consti-
tution which has the regulation of every species of personal and private
concerns. If, therefore, the loud clamors against the plan of the conven-
tion, on this score, are well founded, no epithets of reprobation will be
too strong for the constitution of this State. But the truth is, that both
of them contain all which, in relation to their objects, is reasonably to be

desired.

I go further, and affirm that bills of rights, in the sense and to
the extent in which they are contended for, are not only unnecessary
in the proposed Constitution, but would even be dangerous. They
would contain various exceptions to powers not granted; and, on this
very account, would afford a colorable pretext to claim more than were
granted. For why declare that things shall not be done which there is no
power to do? Why, for instance, should it be said that the liberty of the
press shall not be restrained, when no power is given by which restric-
tions may be imposed? I will not contend that such a provision would
confer a regulating power; but it is evident that it would furnish, to men
disposed to usurp, a plausible pretence for claiming that power. They
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might urge with a semblance of reason, that the Constitution ought not
to be charged with the absurdity of providing against the abuse of an
authority which was not given, and that the provision against restraining
the liberty of the press afforded a clear implication, that a power to
prescribe proper regulations concerning it was intended to be vested in
the national government. This may serve as a specimen of the numerous
handles which would be given to the doctrine of constructive powers, by
the indulgence of an injudicious zeal for bills of rights.

On the subject of the liberty of the press, as much as has been said, I
cannot forbear adding a remark or two: in the first place, I observe, that
there is not a syllable concerning it in the constitution of this State; in
the next, I contend, that whatever has been said about it in that of any
other State, amounts to nothing. What signifies a declaration, that “the
liberty of the press shall be inviolably preserved”? What is the liberty
of the press? Who can give it any definition which would not leave the
utmost latitude for evasion? I hold it to be impracticable; and from this
Linfer, that ts security, whatever fine declarations may be inserted in any
constitution respecting it, must altogether depend on public opinion,
and on the general spirit of the people and of the government.’ And here,
after all, as is intimated upon another occasion, must we seek for the only
solid basis of all our rights.

*To show that there is a power in the Constitution by which the liberty of the press
may be affected, recourse has been had to the power of taxation. It is said that duties
may be laid upon the publications so high as to amount to a prohibition. I know not
by what logic it could be maintained, that the declarations in the State constitutions,
in favor of the freedom of the press, would be a constitutional impediment to the
imposition of duties upon publications by the State legislatures. It cannot certainly
be pretended that any degree of duties, however low, would be an abridgment of the
liberty of the press. We know that newspapers are taxed in Great Britain, and yet it is
notorious that the press nowhere enjoys greater liberty than in that country. And if
duties of any kind may be laid without a violation of that liberty, it is evident that the
extent must depend on legislative discretion, regulated by public opinion; so that after
all, general declarations respecting the liberty of the press will give it no greater security
than it will have without them. The same invasions of it may be effected under the
State constitutions which contain those declarations through the means of taxation,
as under the proposed Constitution, which has nothing of the kind. It would be quite
as significant to declare that government ought to be free, that taxes ought not to be
excessive, etc., as that the liberty of the press ought not to be restrained.
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There remains but one other view of this matter to conclude the
point. The truth is, after all the declamations we have heard, that the
Constitution is itself, in every rational sense, and to every useful purpose,
A BILL OF RIGHTS. The several bills of rights in Great Britain form its
Constitution, and conversely the constitution of each State is its bill of
rights. And the proposed Constitution, if adopted, will be the bill of
rights of the Union. Isit one object of a bill of rights to declare and specify
the political privileges of the citizens in the structure and administration
of the government? This is done in the most ample and precise manner
in the plan of the convention; comprehending various precautions for
the public security, which are not to be found in any of the State consti-
tutions. Is another object of a bill of rights to define certain immunities
and modes of proceeding, which are relative to personal and private
concerns? This we have seen has also been attended to, in a variety of
cases, in the same plan. Adverting therefore to the substantial meaning
of a bill of rights, it is absurd to allege that it is not to be found in the
work of the convention. It may be said that it does not go far enough,
though it will not be easy to make this appear; but it can with no
propriety be contended that there is no such thing. It certainly must be
immaterial what mode is observed as to the order of declaring the rights
of the citizens, if they are to be found in any part of the instrument which
establishes the government. And hence it must be apparent, that much
of what has been said on this subject rests merely on verbal and nominal
distinctions, entirely foreign from the substance of the thing.

Another objection which has been made, and which, from the
frequency of its repetition, it is to be presumed is relied on, is of this
nature: “It is improper [say the objectors] to confer such large powers,
as are proposed, upon the national government, because the seat of that
government must of necessity be too remote from many of the States to
admit of a proper knowledge on the part of the constituent, of the con-
duct of the representative body.” This argument, if it proves any thing,
proves that there ought to be no general government whatever. For the
powers which, it seems to be agreed on all hands, ought to be vested
in the Union, cannot be safely intrusted to a body which is not under
every requisite control. But there are satisfactory reasons to show that the
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objection isin reality not well founded. There is in most of the arguments
which relate to distance a palpable illusion of the imagination. What are
the sources of information by which the people in Montgomery County
must regulate their judgment of the conduct of their representatives in
the State legislature? Of personal observation they can have no benefi.
This is confined to the citizens on the spot. They must therefore depend
on the information of intelligent men, in whom they confide; and how
must these men obtain their information? Evidently from the complex-
ion of public measures, from the public prints, from correspondences
with theirrepresentatives, and with other persons who reside at the place
of their deliberations. This does not apply to Montgomery County only,
but to all the counties at any considerable distance from the seat of
government.

It is equally evident that the same sources of information would be
open to the people in relation to the conduct of their representatives in
the general government, and the impediments to a prompt communica-
tion which distance may be supposed to create, will be overbalanced by
the effects of the vigilance of the State governments. The executive and
legislative bodies of each State will be so many sentinels over the persons
employed in every department of the national administration; and as it
will be in their power to adopt and pursue a regular and effectual system
of intelligence, they can never be at a loss to know the behaviour of those
who represent their constituents in the national councils, and can readily
communicate the same knowledge to the people. Their disposition to
apprise the community of whatever may prejudice its interests from
another quarter, may be relied upon, if it were only from the rivalship of
power. And we may conclude with the fullest assurance that the people,
through that channel, will be better informed of the conduct of their
national representatives, than they can be by any means they now possess
of that of their State representatives.

It ought also to be remembered that the citizens who inhabit the
country at and near the seat of government will, in all questions that
affect the general liberty and prosperity, have the same interest with those
who are at a distance, and that they will stand ready to sound the alarm

when necessary, and to point out the actors in any pernicious project.

56



TuEe TexTs ENTIRE

The public papers will be expeditious messengers of intelligence to the
most remote inhabitants of the Union.

Among the many curious objections which have appeared against
the proposed Constitution, the most extraordinary and the least col-
orable is derived from the want of some provision respecting the debts
due o the United States. This has been represented as a tacit relinquish-
ment of those debts, and as a wicked contrivance to screen public
defaulters. The newspapers have teemed with the most inflammatory
railings on this head; yet there is nothing clearer than that the suggestion
is entirely void of foundation, the offspring of extreme ignorance or
extreme dishonesty. In addition to the remarks I have made upon the
subject in another place, I shall only observe that as it is a plain dictate of
common-sense, so it is also an established doctrine of political law, that
“States neither lose any of their rights, nor arve discharged from any of
their obligations, by a change in the form of their civil government. 7

The last objection of any consequence, which I at present recollect,
turns upon the article of expense. If it were even true, that the adoption
of the proposed government would occasion a considerable increase of
expense, it would be an objection that ought to have no weight against

the plan.

The great bulk of the citizens of America are with reason convinced,
that Union is the basis of their political happiness. Men of sense of
all parties now, with few exceptions, agree that it cannot be preserved
under the present system, nor without radical alterations; that new and
extensive powers ought to be granted to the national head, and that these
require a different organization of the federal government—a single
body being an unsafe depositary of such ample authorities. In conceding
all this, the question of expense must be given ups; for it is impossible,
with any degree of safety, to narrow the foundation upon which the
system is to stand. The two branches of the legislature are, in the first
instance, to consist of only sixty-five persons, which is the same number
of which Congress, under the existing Confederation, may be composed.

*Vide Rutherford’s Institutes, Vol. 2, Book II, Chapter X, Sections XIV and XV.
Vide also Grotius, Book II, Chapter IX, Sections VIIT and IX.
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It is true that this number is intended to be increased; but this is to keep
pace with the progress of the population and resources of the country. It
is evident that a less number would, even in the first instance, have been
unsafe, and that a continuance of the present number would, in a more
advanced stage of population, be a very inadequate representation of the

people.

Whence is the dreaded augmentation of expense to spring? One
source indicated, is the multiplication of offices under the new govern-

ment. Let us examine this a little.

It is evident that the principal departments of the administration
under the present government, are the same which will be required
under the new. There are now a Secretary of War, a Secretary of Foreign
Affairs, a Secretary for Domestic Affairs, a Board of Treasury, consisting
of three persons, a Treasurer, assistants, clerks, etc. These officers are
indispensable under any system, and will suffice under the new as well
as the old. As to ambassadors and other ministers and agents in foreign
countries, the proposed Constitution can make no other difference than
to render their characters, where they reside, more respectable, and their
services more useful. As to persons to be employed in the collection of
the revenues, it is unquestionably true that these will form a very consid-
erable addition to the number of federal officers; but it will not follow
that this will occasion an increase of public expense. It will be in most
cases nothing more than an exchange of State for national officers. In the
collection of all duties, for instance, the persons employed will be wholly
of the latter description. The States individually will stand in no need
of any for this purpose. What difference can it make in point of expense
to pay officers of the customs appointed by the State or by the United
States? There is no good reason to suppose that either the number or the
salaries of the latter will be greater than those of the former.

Where then are we to seek for those additional articles of expense
which are to swell the account to the enormous size that has been repre-
sented to us? The chief item which occurs to me respects the support of
the judges of the United States. I do not add the President, because there
is now a president of Congress, whose expenses may not be far, if any
thing, short of those which will be incurred on account of the President
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of the United States. The support of the judges will clearly be an extra
expense, but to what extent will depend on the particular plan which
may be adopted in regard to this matter. But upon no reasonable plan
can it amount to a sum which will be an object of material consequence.

Let us now see what there is to counterbalance any extra expense
that may attend the establishment of the proposed government. The
first thing which presents itself is that a great part of the business which
now keeps Congress sitting through the year will be transacted by the
President. Even the management of foreign negotiations will naturally
devolve upon him, according to general principles concerted with the
Senate, and subject to their final concurrence. Hence it is evident that a
portion of the year will suffice for the session of both the Senate and the
House of Representatives; we may suppose about a fourth for the latter
and a third, or perhaps half, for the former. The extra business of treaties
and appointments may give this extra occupation to the Senate. From
this circumstance we may infer that, until the House of Representatives
shall be increased greatly beyond its present number, there will be a
considerable saving of expense from the difference between the constant
session of the present and the temporary session of the future Congress.

But there is another circumstance of great importance in the view of
economy. The business of the United States has hitherto occupied the
State legislatures, as well as Congress. The latter has made requisitions
which the former have had to provide for. Hence it has happened
that the sessions of the State legislatures have been protracted greatly
beyond what was necessary for the execution of the mere local business
of the States. More than half their time has been frequently employed
in matters which related to the United States. Now the members who
compose the legislatures of the several States amount to two thousand
and upwards, which number has hitherto performed what under the
new system will be done in the first instance by sixty-five persons, and
probably at no future period by above a fourth or fifth of that number.
The Congress under the proposed government will do all the business
of the United States themselves, without the intervention of the State
legislatures, who thenceforth will have only to attend to the affairs of
their particular States, and will not have to sit in any proportion as long
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as they have heretofore done. This difference in the time of the sessions
of the State legislatures will be clear gain, and will alone form an article of
saving, which may be regarded as an equivalent for any additional objects
of expense that may be occasioned by the adoption of the new system.

The result from these observations is that the sources of additional
expense from the establishment of the proposed Constitution are much
fewer than may have been imagined; that they are counterbalanced by
considerable objects of saving; and that while it is questionable on which
side the scale will preponderate, it is certain that a government less
expensive would be incompetent to the purposes of the Union.

PuBLIUS.
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MADISON TO JEFFERSON

NEW YOrK, 17 OCTOBER 1788

The little pamphlet herewith inclosed will give you a collective view
of the alterations which have been proposed for the new Constitution.
Various and numerous as they appear they certainly omit many of the
true grounds of opposition. The articles relating to Treaties—to paper
money, and to contracts, created more enemies than all the errors in the
System positive & negative put together. Itis true nevertheless that nota
few, particularly in Virginia have contended for the proposed alterations
from the most honorable & patriotic motives; and that among the advo-
cates for the Constitution, there are some who wish for further guards to
public liberty & individual rights. As far as these may consist of a consti-
tutional declaration of the most essential rights, it is probable they will
be added; though there are many who think such addition unnecessary,
and not a few who think it misplaced in such a Constitution. There is
scarce any point on which the party in opposition is so much divided
as to its importance and its propriety. My own opinion has always been
in favor of a bill of rights; provided it be so framed as not to imply
powers not meant to be included in the enumeration. At the same time
I have never thought the omission a material defect, nor been anxious
to supply it even by subsequent amendment, for any other reason than
thatitis anxiously desired by others. I have favored it because I supposed
it might be of use, and if properly executed could not be of disservice.
I have not viewed it in an important light 1. because I conceive that in
a certain degree, though not in the extent argued by Mr. Wilson, the
rights in question are reserved by the manner in which the federal powers
are granted. 2 because there is great reason to fear that a positive decla-
ration of some of the most essential rights could not be obtained in the
requisite latitude. I am sure that the rights of Conscience in particular, if
submitted to public definition would be narrowed much more than they
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are likely ever to be by an assumed power. One of the objections in New
England was that the Constitution by prohibiting religious tests opened
a door for Jews Turks & infidels. 3. because the limited powers of the
federal Government and the jealousy of the subordinate Governments,
afford a security which has not existed in the case of the State Govern-
ments, and exists in no other. 4 because experience proves the inefficacy
of a bill of rights on those occasions when its controul is most needed.
Repeated violations of these parchment barriers have been committed
by overbearing majorities in every State. In Virginia I have seen the bill
of rights violated in every instance where it has been opposed to a pop-
ular current. Notwithstanding the explicit provision contained in that
instrument for the rights of Conscience it is well known that a religious
establishment wd. have taken place in that State, if the legislative majority
had found as they expected, a majority of the people in favor of the
measure; and I am persuaded that if a majority of the people were now
of one sect, the measure would still take place and on narrower ground
than was then proposed, notwithstanding the additional obstacle which
the law has since created. Wherever the real power in a Government lies,
there is the danger of oppression. In our Governments the real power lies
in the majority of the Community, and the invasion of private rights is
cheifly to be apprehended, not from acts of Government contrary to the
sense of its constituents, but from acts in which the Government is the
mere instrument of the major number of the constituents. Thisis a truth
of great importance, but not yet sufficiently attended to: and is probably
more strongly impressed on my mind by facts, and reflections suggested
by them, than on yours which has contemplated abuses of power issuing
from a very different quarter. Wherever there is an interest and power to
do wrong, wrong will generally be done, and not less readily by a pow-
erful & interested party than by a powerful and interested prince. The
difference, so far as it relates to the superiority of republics over monar-
chies, lies in the less degree of probability that interest may prompt
abuses of power in the former than in the latter; and in the security in
the former agst. oppression of more than the smaller part of the society,
whereas in the [latter] it may be extended in a manner to the whole. The
difference so far as it relates to the point in question—the efficacy of a bill
of rights in controuling abuses of power—lies in this, that in a monarchy
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the latent force of the nation is superior to that of the sovereign, and a
solemn charter of popular rights must have a great effect, as a standard
for trying the validity of public acts, and a signal for rousing & uniting
the superior force of the community; whereas in a popular Government,
the political and physical power may be considered as vested in the same
hands, that is in a majority of the people, and consequently the tyran-
nical will of the sovereign is not [to] be controuled by the dread of an
appeal to any other force within the community. What use then it may
be asked can a bill of rights serve in popular Governments? I answer the
two following which though less essential than in other Governments,
sufficiently recommend the precaution. 1. The political truths declared
in that solemn manner acquire by degrees the character of fundamental
maxims of free Government, and as they become incorporated with the
national sentiment, counteract the impulses of interest and passion. 2.
Altho’ it be generally true as above stated that the danger of oppression
lies in the interested majorities of the people rather than in usurped acts
of the Government, yet there may be occasions on which the evil may
spring from the latter sources; and on such, a bill of rights will be a
good ground for an appeal to the sense of the community. Perhaps too
there may be a certain degree of danger, that a succession of artful and
ambitious rulers, may by gradual & well-timed advances, finally erect
an independent Government on the subversion of liberty. Should this
danger exist at all, it is prudent to guard agst. it, especially when the
precaution can do no injury. At the same time I must own that I see
no tendency in our governments to danger on that side. It has been
remarked that thereis a tendency in all Governments to an augmentation
of power at the expence of liberty. But the remark as usually understood
does not appear to me well founded. Power when it has attained a certain
degree of energy and independence goes on generally to further degrees.
But when below that degree, the direct tendency is to further degrees
of relaxation, until the abuses of liberty beget a sudden transition to an
undue degree of power. With this explanation the remark may be true;
and in the latter sense only is it in my opinion applicable to the Govern-
ments in America. It is a melancholy reflection that liberty should be
equally exposed to danger whether the Government have too much or
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too little power, and that the line which divides these extremes should be
so inaccurately defined by experience.

Supposing a bill of rights to be proper the articles which ought
to compose it, admit of much discussion. I am inclined to think that
absolute restrictions in cases that are doubtful, or where emergencies may
overrule them, ought to be avoided. The restrictions however strongly
marked on paper will never be regarded when opposed to the decided
sense of the public; and after repeated violations in extraordinary cases,
they will lose even their ordinary efficacy. Should a Rebellion or insurrec-
tion alarm the people as well as the Government, and a suspension of the
Hab. Corp. be dictated by the alarm, no written prohibitions on earth
would prevent the measure. Should an army in time of peace be gradually
established in our neighbourhood by Britn: or Spain, declarations on
paper would have as little effect in preventing a standing force for the
public safety. The best security agst. these evils is to remove the pretext
for them. With regard to monopolies they are justly classed among the
greatest nusances in Government. But is it clear that as encouragements
to literary works and ingenious discoveries, they are not too valuable to
be wholly renounced? Would it not suffice to reserve in all cases a right
to the Public to abolish the privilege at a price to be specified in the grant
of it? Is there not also infinitely less danger of this abuse in our Govern-
ments, than in most others? Monopolies are sacrifices of the many to the
few. Where the power is in the few it is natural for them to sacrifice the
many to their own partialities and corruptions. Where the power, as with
us, is in the many not in the few, the danger can not be very great that the
few will be thus favored. It is much more to be dreaded that the few will
be unnecessarily sacrificed to the many.
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MADISON TO THE REVEREND GEORGE EVE

ORANGE, 2 JANUARY 1789

Being informed that reports prevail not only that I am opposed to
any amendments whatever to the new federal Constitution; but that I
have ceased to be a friend to the rights of Conscience; and inferring
from a conversation with my brother William, that you are disposed to
contradict such reports as far as your knowledge of my sentiments may
justify, I am led to trouble you with this communication of them. As a
private Citizen it could not be my wish that erroneous opinions should
be entertained, with respect to either of those points, particularly, with
respect to religious liberty. But having been induced to offer my services
to this district as its representative in the federal Legislature, considera-
tions of a public nature make it proper that, with respect to both, my
principles and views should be rightly understood.

I freely own that I have never seen in the Constitution as it now
stands those serious dangers which have alarmed many respectable Citi-
zens. Accordingly whilst it remained unratified, and it was necessary to
unite the States in some one plan, I opposed all previous alterations as
calculated to throw the States into dangerous contentions, and to furnish
the secret enemies of the Union with an opportunity of promoting
its dissolution. Circumstances are now changed: The Constitution is
established on the ratifications of eleven States and a very great majority
of the people of America; and amendments, if pursued with a proper
moderation and in a proper mode, will be not only safe, but may serve the
double purpose of satisfying the minds of well meaning opponents, and
of providing additional guards in favour of liberty. Under this change of
circumstances, it is my sincere opinion that the Constitution ought to be
revised, and that the first Congress meeting under it, ought to prepare
and recommend to the States for ratification, the most satisfactory provi-
sions for all essential rights, particularly the rights of Conscience in the
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tullest latitude, the freedom of the press, trials by jury, security against
general warrants &c. I think it will be proper also to provide expressly
in the Constitution, for the periodical increase of the number of Repre-
sentatives until the amount shall be entirely satisfactory; and to put the
judiciary department into such a form as will render vexatious appeals
impossible. There are sundry other alterations which are either eligible
in themselves, or being at least safe, are recommended by the respect due
to such as wish for them.

I have intimated that the amendments ought to be proposed by the
first Congress. I prefer this mode to that of a General Convention, 1st.
because it is the most expeditious mode. A convention must be delayed,
until 2/3 of the State Legislatures shall have applied for one; and after-
wards the amendments must be submitted to the States; whereas if the
business be undertaken by Congress the amendments may be prepared
and submitted in March next. 2dly. because it is the most certain mode.
There are not a few States who will absolutely reject the proposal of a
Convention, and yet not be averse to amendments in the other mode.
Lastly, it is the safest mode. The Congress, who will be appointed to exe-
cute as well as to amend the Government, will probably be careful not to
destroy or endanger it. A convention, on the other hand, meeting in the
present ferment of parties, and containing perhaps insidious characters
from different parts of America, would at least spread a general alarm,
and be but too likely to turn every thing into confusion and uncertainty.
It is to be observed however that the question concerning a General
Convention, will not belong to the federal Legislature. If 2/3 of the States
apply for one, Congress can not refuse to call it: if not, the other mode
of amendments must be pursued.

66



TuEe TexTs ENTIRE

IN THE HOUSE OF REPRESENTATIVES

THE WHOLE DAY’S DEBATE - 8 JUNE 1789

Mr. Madison rose, and reminded the House that this was the day
that he had heretofore named for bringing forward amendments to the
Constitution, as contemplated in the fifth article of the Constitution,
addressing the Speaker as follows: This day, Mr. Speaker, is the day
assigned for taking into consideration the subject of amendments to the
Constitution. As I considered myself bound in honor and in duty to
do what I have done on this subject, I shall proceed to bring the amend-
ments before you as soon as possible, and advocate them until they shall
be finally adopted or rejected by a Constitutional majority of this House.
With a view of drawing your attention to this important object, I shall
move that this House do now resolve itself into a Committee of the
Whole on the state of the Union; by which an opportunity will be given,
to bring forward some propositions, which I have strong hopes will
meet with the unanimous approbation of this House, after the fullest
discussion and most serious regard. I therefore move you, that the House
now go into a committee on this business.

Mr. Smith was not inclined to interrupt the measures which the
public were so anxiously expecting, by going into a Committee of the
Whole at this time. He observed there were two modes of introducing
this business to the House. One by appointing a select committee to
take into consideration the several amendments proposed by the State
Conventions; this he thought the mostlikely way to shorten the business.
The other was, that the gentleman should lay his propositions on the
table, for the consideration of the members; that they should be printed,
and taken up for discussion at a future day. Either of these modes would
enable the House to enter upon business better prepared than could be
the case by a sudden transition from other important concerns to which
their minds were strongly bent. He therefore hoped that the honorable
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gentleman would consent to bring the subject forward in one of those
ways, in preference to going into a Committee of the Whole. For, said
he, it must appear extremely impolitic to go into the consideration of
amending the Government, before it is organized, before it has begun
to operate. Certainly, upon reflection, it must appear to be premature. I
wish, therefore, gentlemen would consent to the delay: for the business
which lies in an unfinished state—I mean particularly the collection bill
—is necessary to be passed; else all we have hitherto done is of no effect.
If we go into the discussion of this subject, it will take us three weeks or a
month; and during all this time, every other business must be suspended,
because we cannot proceed with either accuracy or despatch when the
mind is perpetually shifted from one subject to another.

Mr. Jackson .—I am of opinion we ought not to be in a hurry
with respect to altering the Constitution. For my part, I have no idea
of speculating in this serious manner on theory. If I agree to alterations
in the mode of administering this Government, I shall like to stand on
the sure ground of experience, and not be treading air. What experience
have we had of the good or bad qualities of this Constitution? Can any
gentleman affirm to me one proposition that is a certain and absolute
amendment? I deny that he can. Our Constitution, sir, is like a vessel just
launched, and lying at the wharf; she is untried, you can hardly discover
any one of her properties. It is not known how she will answer her helm,
or lay her course; whether she will bear with safety the precious freight
to be deposited in her hold. But, in this state, will the prudent merchant
attempt alterations? Will he employ workmen to tear off the planking
and take asunder the frame? He certainly will not. Let us, gentlemen, fit
outour vessel, set up her masts, and expand her sails, and be guided by the
experiment in our alterations. If she sails upon an uneven keel, let us right
her by adding weight where itis wanting. In this way, we may remedy her
defects to the satisfaction of all concerned; butif we proceed now to make
alterations, we may deface a beauty, or deform a well proportioned piece
of workmanship. In short, Mr. Speaker, I am not for amendments at this
time; but if gentlemen should think it a subject deserving of attention,
they will surely not neglect the more important business which is now
unfinished before them. Without we pass the collection bill we can getno
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revenue, and without revenue the wheels of Government cannot move. I
am against taking up the subject at present, and shall therefore be totally
against the amendments, if the Government is not organized, that I may
see whether it is grievous or not.

When the propriety of making amendments shall be obvious from
experience, I trust there will be virtue enough in my country to make
them. Much has been said by the opponents to this Constitution,
respecting the insecurity of jury trials, that great bulwark of personal
safety. All their objections may be done away, by proper regulations on
this point, and I do not fear but such regulations will take place. The
bill is now before the Senate, and a proper attention is shown to this
business. Indeed, I cannot conceive how it could be opposed; I think an
almost omnipotent Emperor would not be hardy enough to set himself
againstit. Then why should we fear a power which cannot be improperly
exercised?

We have proceeded to make some regulations under the Constitu-
tion; but have met with no inaccuracy, unless it may be said that the
clause respecting vessels bound to or from one State be obliged to enter,
clear, or pay duties in another, is somewhat obscure; yet that is not suffi-
cient, I trust, in any gentleman’s opinion to induce an amendment. But
let me ask what will be the consequence of taking up this subject? Are we
going to finish it in an hour? I believe not; it will take us more than a day,
a week, a month—it will take a year to complete it! And will it be doing
our duty to our country, to neglect or delay putting the Government in
motion, when every thing depends upon its being speedily done?

Let the Constitution have a fair trial; let it be examined by experience,
discover by that test what its errors are, and then talk of amending; but
to attempt it now is doing it at a risk, which is certainly imprudent. I
have the honor of coming from a State that ratified the Constitution by
the unanimous vote of a numerous convention: the people of Georgia
have manifested their attachment to it, by adopting a State Constitution
framed upon the same plan as this. But although they are thus satisfied,
I shall not be against such amendments as will gratify the inhabitants of
other States, provided they are judged of by experience and not merely on
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theory. For this reason, I wish the consideration of the subject postponed
until the 1st of March, 1790.

Mr. Goodhue .—I believe it would be perfectly right in the gentle-
man who spoke last, to move a postponement to the time he has
mentioned; because he is opposed to the consideration of amendments
altogether. But I believe it will be proper to attend to the subject earlier;
because it is the wish of many of our constituents, that something should
be added to the Constitution, to secure in a stronger manner their liber-
ties from the inroads of power. Yet I think the present time premature;
inasmuch as we have other business before us, which is incomplete, but
essential to the public interest. When that is finished, I shall concur in
taking up the subject of amendments.

Mr. Burke thought amendments to the Constitution necessary, but
this was not the proper time to bring them forward. He wished the Gov-
ernment completely organized before they entered upon this ground.
The law for collecting the revenue is immediately necessary; the Treasury
Department must be established; till this, and other important subjects
are determined, he was against taking this up. He said it might interrupt
the harmony of the House, which was necessary to be preserved in order
to despatch the great objects of legislation. He hoped it would be post-
poned for the present, and pledged himself to bring it forward hereafter,
if nobody else would.

Mr. Madison .—The gentleman from Georgia (Mr. Jackson ) is cer-
tainly right in his opposition to my motion for going into a Committee
of the Whole, because he is unfriendly to the object I have in contem-
plation; but I cannot see that the gentlemen who wish for amendments
to be proposed at the present session, stand on good ground when they
object to the House going into committee on this business.

When I first hinted to the House my intention of calling their delib-
erations to this object, I mentioned the pressure of other important sub-
jects,and submitted the propriety of postponing this till the more urgent
business was despatched; but finding that business not despatched, when
the order of the day for considering amendments arrived, I thoughtita
good reason for a farther delay; I moved the postponement accordingly.
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I am sorry the same reason still exists in some degree, but operates with
less force, when it is considered that it is not now proposed to enter into
a full and minute discussion of every part of the subject, but merely to
bring it before the House, that our constituents may see we pay a proper
attention to a subject they have much at heart; and if it does not give that
tull gratification which is to be wished, they will discover that it proceeds
from the urgency of business of a very important nature. But if we con-
tinue to postpone from time to time, and refuse to let the subject come
into view, it may occasion suspicions, which, though not well founded,
may tend to inflame or prejudice the public mind against our decisions.
They may think we are not sincere in our desire to incorporate such
amendments in the Constitution as will secure those rights, which they
consider as not sufficiently guarded. The applications for amendments
come from a very respectable number of our constituents, and it is cer-
tainly proper for Congress to consider the subject, in order to quiet that
anxiety which prevails in the public mind. Indeed, I think it would have
been of advantage to the Government, if it had been practicable to have
made some propositions for amendments the first business we entered
upon; it would have stifled the voice of complaint, and made friends of
many who doubted the merits of the Constitution. Our future measures
would then have been more generally agreeably supported; but the justi-
fiable anxiety to put the Government into operation prevented that; it
therefore remains for us to take it up as soon as possible. I wish then to
commence the consideration at the present moment; I hold it to be my
duty to unfold my ideas, and explain myself to the House in some form
or other without delay. I only wish to introduce the great work, and, as
I said before, I do not expect it will be decided immediately; but if some
step is taken in the business, it will give reason to believe that we may
come to a final result. This will inspire a reasonable hope in the advocates
for amendments, that full justice will be done to the important subject;
and I have reason to believe their expectation will not be defeated. T hope
the House will not decline my motion for going into a committee.

Mr. Sherman .—I am willing that this matter should be brought be-
fore the House at a proper time. I suppose a number of gentlemen think
it their duty to bring it forward; so that there is no apprehension it will be
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passed over in silence. Other gentlemen may be disposed to let the subject
rest until the more important objects of Government are attended to;
and I should conclude, from the nature of the case, that the people expect
the latter from us in preference to altering the Constitution; because they
have ratified that instrument, in order that the Government may begin
to operate. If this was not their wish, they might as well have rejected the
Constitution, as North Carolina has done, until the amendments took
place. The State I have the honor to come from adopted this system by
a very great majority, because they wished for the Government; but they
desired no amendments. I suppose this was the case in other States; it
will therefore be imprudent to neglect much more important concerns
for this. The executive part of the Government wants organization; the
business of the revenue is incomplete, to say nothing of the judiciary
business. Now, will gentlemen give up these points to go into a discus-
sion of amendments, when no advantage can arise from them? For my
part, I question if any alteration which can be now proposed would be an
amendment, in the true sense of the word; but nevertheless, I am willing
to let the subject be introduced. If the gentleman only desires to go into
committee for the purpose of receiving his propositions, I shall consent;
but I have strong objections to being interrupted in completing the more
important business; because I am well satisfied it will alarm the fears of

twenty of our constituents where it will please one.

Mr. White .—I hope the House will not spend much time on this
subject, till the more pressing business is despatched; but, at the same
time, I hope we shall not dismiss it altogether, because I think a majority
of the people who have ratified the Constitution, did it under the expec-
tation that Congress would, at some convenient time, examine its texture
and point out where it was defective, in order that it might be judiciously
amended. Whether, while we are without experience, amendments can
be digested in such a manner as to give satisfaction to a Constitutional
majority of this House, I will not pretend to say; but I hope the subject
may be considered with all convenient speed. I think it would tend to
tranquillize the public mind; therefore, I shall vote in favor of going
into a Committee of the Whole, and, after receiving the subject, shall be
content to refer it to a special committee to arrange and report. I fear, if
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we refuse to take up the subject, it will irritate many of our constituents,
which I do not wish to do. If we cannot, after mature consideration,
gratify their wishes, the cause of complaint will be lessened, if not
removed. But a doubt on this head will not be a good reason why we
should refuse to inquire. I do not say this as it affects my immediate
constituents, because I believe a majority of the district which elected me
do not require alterations; but I know there are people in other parts who
will not be satisfied unless some amendments are proposed.

Mr. Smith, of South Carolina, thought the gentleman who brought
forward the subject had done his duty: he had supported his motion
with ability and candor, and if he did not succeed, he was not to blame.
On considering what had been urged for going into a committee, he
was induced to join the gentleman; but it would be merely to receive
his propositions, after which he would move something to that effect:
That, however desirous this House may be to go into the consideration
of amendments to the Constitution, in order to establish the liberties of
the people of America on the securest foundation, yet the important and
pressing business of the Government prevents their entering upon that
subject at present.

Mr. Page .—My colleague tells you he is ready to submit to the
Committee of the Whole his ideas on this subject. If no objection had
been made to his motion, the whole business might have been finished
before this. He has done me the honor of showing me certain proposi-
tions which he has drawn up; they are very important, and I sincerely
wish the House may receive them. After they are published, I think the
people will wait with patience till we are at leisure to resume them. But
it must be very disagreeable to them to have it postponed from time to
time, in the manner it has been for six weeks past; they will be tired out by
a fruitless expectation. Putting myself into the place of those who favor
amendments, I should suspect Congress did not mean seriously to enter
upon the subject; that it was vain to expect redress from them. I should
begin to turn my attention to the alternative contained in the fifth article,
and think of joining the Legislatures of those States which have applied
for calling a new convention. How dangerous such an expedient would
be I need not mention; but I venture to affirm, that unless you take
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early notice of this subject, you will not have power to deliberate. The
people will clamor for a new convention; they will not trust the House
any longer. Those, therefore, who dread the assembling of a convention,
will do well to acquiesce in the present motion, and lay the foundation
of a most important work. I do not think we need consume more than
half an hour in the Committee of the Whole; this is not so much time
but we may conveniently spare it, considering the nature of the business.
I do not wish to divert the attention of Congress from the organization
of the Government, nor do I think it need be done, if we comply with
the present motion.

Mr. Vining .—I hope the House will not go into a Committee of the
Whole. It strikes me that the great amendment which the Government
wants is expedition in the despatch of business. The wheels of the
national machine cannot turn, until the impost and collection bill are
perfected; these are the desiderata which the public mind is anxiously
expecting. It is well known, that all we have hitherto done amounts
to nothing, if we leave the business in its present state. True; but, say
gentlemen, let us go into committee; it will take up but a short time; yet
may it not take a considerable proportion of our time? May it not be
procrastinated into days, weeks, nay, months? It is not the most facile
subject that can come before the Legislature of the Union. Gentlemen’s
opinions do not run in a parallel on this topic; it may take up more time
to unite or concentre them than is now imagined. And what object is to
be attained by going into a committee? If information is what we seek
after, cannot that be obtained by the gentleman’s laying his propositions
on the table; they can be read, or they can be printed. But T have two other
reasons for opposing this motion; the first is, the uncertainty with which
we must decide on questions of amendment, founded merely on specu-
lative theory; the second is a previous question, how far it is proper to
take the subject of amendments into consideration, without the consent
of two-thirds of both Houses? I will submit it to gentlemen, whether
the words of the Constitution, “the Congress, whenever two-thirds of
both Houses shall deem it necessary, shall propose amendments,” do not
bear my construction, that it is as requisite for two-thirds to sanction the
expediency of going into the measure at present, as it will be to determine
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the necessity of amending atall. I take it that the fifth article admits of this
construction, and think that two-thirds of the Senate and House of Rep-
resentatives must concur in the expediency, as to the time and manner of
amendments, before we can proceed to the consideration of the amend-
ments themselves. For my part, I do not see the expediency of proposing
amendments. I think, sir, the most likely way to quiet the perturbation
of the public mind, will be to pass salutary laws; to give permanency and
stability to Constitutional regulations, founded on principles of equity
and adjusted by wisdom. Although hitherto we have done nothing to
tranquillize that agitation which the adoption of the Constitution threw
some people into, yet the storm has abated and a calm succeeds. The
people are not afraid of leaving the question of amendments to the
discussion of their representatives; but is this the juncture for discussing
it? What have Congress done towards completing the business of their
appointment? They have passed a law regulating certain oaths; they have
passed the impost bill; but are not vessels daily arriving, and the revenue
slipping through our fingers? Is it not very strange that we neglect the
completion of the revenue system? Is the system of jurisprudence unnec-
essary? And here let me ask gentlemen how they propose to amend that
part of the Constitution which embraces the judicial branch of Govern-
ment, when they do not know the regulations proposed by the Senate,
who are forming a bill on this subject?

If the honorable mover of the question before the House does not
think he discharges his duty without bringing his propositions forward,
let him take the mode I have mentioned, by which there will be lictle
loss of time. He knows, as well as any gentleman, the importance of
completing the business on your table, and that it is best to finish one
subject before the introduction of another. He will not, therefore, persist
in a motion which tends to distract our minds, and incapacitates us from
making a proper decision on any subject. Suppose every gentleman who
desires alterations to be made in the Constitution were to submit his
propositions to a Committee of the Whole; what would be the conse-
quence? We should have strings of them contradictory to each other, and
be necessarily engaged in a discussion that would consume too much of
our precious time.
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Though the State I represent had the honor of taking the lead in
the adoption of this Constitution, and did it by a unanimous vote; and
although I have the strongest predilection for the present form of Gov-
ernment, yet I am open to information, and willing to be convinced of its
imperfections. If this be done, I shall cheerfully assist in correcting them.
But I cannot think this a proper time to enter upon the subject, because
more important business is suspended; and, for want of experience, we
are as likely to do injury by our prescriptions as good. I wish to see every
proposition which comes from that worthy gentleman on the science of
Government; but I think it can be presented better by staying where we
are, than by going into committee, and therefore shall vote against his
motion.

Mr. Madison .—I am sorry to be accessary to the loss of a single
moment of time by the House. If I had been indulged in my motion,
and we had gone into a Committee of the Whole, I think we might have
rose and resumed the consideration of other business before this time;
that is, so far as it depended upon what I proposed to bring forward.
As that mode seems not to give satisfaction, I will withdraw the motion,
and move you, sir, that a select committee be appointed to consider and
report such amendments as are proper for Congress to propose to the
Legislatures of the several States, conformably to the fifth article of the
Constitution.

I will state my reasons why I think it proper to propose amendments,
and state the amendments themselves, so far as I think they ought to be
proposed. If I thought I could fulfil the duty which I owe to myself and
my constituents, to let the subject pass over in silence, I most certainly
should not trespass upon the indulgence of this House. But I cannot do
this, and am therefore compelled to beg a patient hearing to what I have
to lay before you. And I do most sincerely believe, that if Congress will
devote but one day to this subject, so far as to satisfy the public that we do
not disregard their wishes, it will have a salutary influence on the public
councils, and prepare the way for a favorable reception of our future
measures. It appears to me that this House is bound by every motive of
prudence, not to let the first session pass over without proposing to the
State Legislatures some things to be incorporated into the Constitution,
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that will render it as acceptable to the whole people of the United States,
as it has been found acceptable to a majority of them. I wish, among
other reasons why something should be done, that those who have been
friendly to the adoption of this Constitution may have the opportunity
of proving to those who were opposed to it that they were as sincerely
devoted to liberty and a Republican Government, as those who charged
them with wishing the adoption of this Constitution in order to lay the
foundation of an aristocracy or despotism. It will be a desirable thing
to extinguish from the bosom of every member of the community, any
apprehensions that there are those among his countrymen who wish
to deprive them of the liberty for which they valiantly fought and
honorably bled. And if there are amendments desired of such a nature as
will not injure the Constitution, and they can be ingrafted so as to give
satisfaction to the doubting part of our fellow-citizens, the friends of the
Federal Government will evince that spirit of deference and concession

for which they have hitherto been distinguished.

It cannot be a secret to the gentlemen in this House, that, notwith-
standing the ratification of this system of Government by eleven of the
thirteen United States, in some cases unanimously, in others by large
majorities; yet still there is a great number of our constituents who are
dissatisfied with it; among whom are many respectable for their talents
and patriotism, and respectable for the jealousy they have for their
liberty, which, though mistaken in its object, is laudable in its motive.
There is a great body of the people falling under this description, who
at present feel much inclined to join their support to the cause of Feder-
alism, if they were satisfied on this one point. We ought not to disregard
their inclination, but, on principles of amity and moderation, conform
to their wishes, and expressly declare the great rights of mankind secured
under this constitution. The acquiescence which our fellow-citizens
show under the Government, calls upon us for a like return of moder-
ation. But perhaps there is a stronger motive than this for our going into
a consideration of the subject. It is to provide those securities for liberty
which are required by a part of the community; I allude in a particular
manner to those two States that have not thought fit to throw themselves
into the bosom of the Confederacy. It is a desirable thing, on our part as
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well as theirs, that a reunion should take place as soon as possible. I have
no doubrt, if we proceed to take those steps which would be prudent and
requisite at this juncture, that in a short time we should see that dispo-
sition prevailing in those States which have not come in, that we have
seen prevailing in those States which have embraced the Constitution.

But I will candidly acknowledge, that, over and above all these con-
siderations, I do conceive that the Constitution may be amended; that is
to say, if all power is subject to abuse, that then it is possible the abuse of
the powers of the General Government may be guarded againstin a more
secure manner than is now done, while no one advantage arising from
the exercise of that power shall be damaged or endangered by it. We have
in this way something to gain, and, if we proceed with caution, nothing
to lose. And in this case it is necessary to proceed with caution; for while
we feel all these inducements to go into a revisal of the Constitution, we
must feel for the Constitution itself, and make that revisal 2 moderate
one. I should be unwilling to see a door opened for a reconsideration of
the whole structure of the Government—for a re-consideration of the
principles and the substance of the powers given; because I doubt, if
such a door were opened, we should be very likely to stop at that point
which would be safe to the Government itself. But I do wish to see a
door opened to consider, so far as to incorporate those provisions for the
security of rights, against which I believe no serious objection has been
made by any class of our constituents: such as would be likely to meet
with the concurrence of two-thirds of both Houses, and the approbation
of three-fourths of the State Legislatures. I will not propose a single
alteration which I do not wish to see take place, as intrinsically proper in
itself, or proper because it is wished for by a respectable number of my
fellow-citizens; and therefore I shall not propose a single alteration but is
likely to meet the concurrence required by the Constitution. There have
been objections of various kinds made against the Constitution. Some
were levelled against its structure because the President was without a
council; because the Senate, which is a legislative body, had judicial
powers in trials on impeachments; and because the powers of that body
were compounded in other respects, in a manner that did not correspond
with a particular theory; because it grants more power than is supposed
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to be necessary for every good purpose, and controls the ordinary
powers of the State Governments. I know some respectable characters
who opposed this Government on these grounds; but I believe that the
great mass of the people who opposed it, disliked it because it did not
contain effectual provisions against encroachments on particular rights,
and those safeguards which they have been long accustomed to have
interposed between them and the magistrate who exercises the sovereign
power; nor ought we to consider them safe, while a great number of our
fellow-citizens think these securities necessary.

It is a fortunate thing that the objection to the Government has
been made on the ground I stated; because it will be practicable, on that
ground, to obviate the objection, so far as to satisty the public mind that
their liberties will be perpetual, and this without endangering any part
of the Constitution, which is considered as essential to the existence of
the Government by those who promoted its adoption.

The amendments which have occurred to me, proper to be recom-
mended by Congress to the State Legislatures, are these:

First, That there be prefixed to the Constitution a declaration, that
all power is originally vested in, and consequently derived from, the

people.

That Government is instituted and ought to be exercised for the
benefit of the people; which consists in the enjoyment of life and liberty,
with the right of acquiring and using property, and generally of pursuing
and obtaining happiness and safety.

That the people have an indubitable, unalienable, and indefeasible
right to reform or change their Government, whenever it be found
adverse or inadequate to the purposes of its institution.

Secondly. That in article 1st, section 2, clause 3, these words be struck
out, to wit: “The number of Representatives shall not exceed one for
every thirty thousand, but each State shall have at least one Representa-
tive, and until such enumeration shall be made;” and thatin place thereof
be inserted these words, to wit: “After the first actual enumeration, there
shall be one Representative for every thirty thousand, until the number
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amounts to ———, after which the proportion shall be so regulated by
Congress, that the number shall never be less than ———, nor more
than ———, buteach State shall, after the first enumeration, have at least
two Representatives; and prior thereto.”

Thirdly. That in article 1st, section 6, clause 1, there be added to
the end of the first sentence, these words, to wit: “But no law varying
the compensation last ascertained shall operate before the next ensuing
election of Representatives.”

Fourthly. That in article 1st, section 9, between clauses 3 and 4, be
inserted these clauses, to wit: The civil rights of none shall be abridged
on account of religious belief or worship, nor shall any national religion
be established, nor shall the full and equal rights of conscience be in any
manner, or on any pretext, infringed.

The people shall not be deprived or abridged of their right to speak,
to write, or to publish their sentiments; and the freedom of the press, as

one of the great bulwarks of liberty, shall be inviolable.

The people shall not be restrained from peaceably assembling and
consulting for their common good; nor from applying to the Legislature
by petitions, or remonstrances, for redress of their grievances.

The right of the people to keep and bear arms shall not be infringed;
a well armed and well regulated militia being the best security of a free
country: but no person religiously scrupulous of bearing arms shall be
compelled to render military service in person.

No soldier shall in time of peace be quartered in any house without
the consent of the owner; nor at any time, but in a manner warranted

by law.

No person shall be subject, except in cases of impeachment, to more
than one punishment or one trial for the same offence; nor shall be
compelled to be a witness against himself; nor be deprived of life, liberty,
or property, without due process of law; nor be obliged to relinquish
his property, where it may be necessary for public use, without a just
compensation.

8o



TuEe TexTs ENTIRE

Excessive bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted.

The rights of the people to be secured in their persons; their houses,
their papers, and their other property, from all unreasonable searches
and seizures, shall not be violated by warrants issued without probable
cause, supported by oath or affirmation, or not particularly describing
the places to be searched, or the persons or things to be seized.

In all criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial, to be informed of the cause and nature of the
accusation, to be confronted with his accusers, and the witnesses against
him; to have a compulsory process for obtaining witnesses in his favor;

and to have the assistance of counsel for his defence.

The exceptions here or elsewhere in the Constitution, made in favor
of particular rights, shall not be so construed as to diminish the just
importance of other rights retained by the people, or as to enlarge the
powers delegated by the Constitution; but either as actual limitations of
such powers, or as inserted merely for greater caution.

Fifthly. That in article 1st, section 10, between clauses 1 and 2, be

inserted this clause, to wit:

No State shall violate the equal rights of conscience, or the freedom
of the press, or the trial by jury in criminal cases.

Sixthly. That, in article 3d, section 2, be annexed to the end of clause
2d, these words, to wit:

But no appeal to such court shall be allowed where the value in con-
troversy shall not amount to ——— dollars: nor shall any fact triable by
jury, according to the course of common law, be otherwise re-examinable
than may consist with the principles of common law.

Seventhly. That in article 3d, section 2, the third clause be struck out,
and in its place be inserted the clauses following, to wit:

The trial of all crimes (except in cases of impeachments, and cases
arising in the land or naval forces, or the militia when on actual service, in

time of war or public danger) shall be by an impartial jury of freeholders
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of the vicinage, with the requisite of unanimity for conviction, of the
right of challenge, and other accustomed requisites; and in all crimes
punishable with loss of life or member, presentment or indictment by
a grand jury shall be an essential preliminary, provided that in cases of
crimes committed within any county which may be in possession of an
enemy, or in which a general insurrection may prevail, the trial may by
law be authorized in some other county of the same State, as near as may
be to the seat of the offence.

In cases of crimes committed not within any county, the trial may
by law be in such county as the laws shall have prescribed. In suits at
common law, between man and man, the trial by jury, as one of the best
securities to the rights of the people, ought to remain inviolate.

Eighthly. That immediately after article 6th, be inserted, as article
7th, the clauses following, to wit:

The powers delegated by this Constitution are appropriated to the
departments to which they are respectively distributed: so that the
Legislative Department shall never exercise the powers vested in the
Executive or Judicial nor the Executive exercise the powers vested in the
Legislative or Judicial, nor the Judicial exercise the powers vested in the
Legislative or Executive Departments.

The powers not delegated by this Constitution, nor prohibited by it
to the States, are reserved to the States respectively.

Ninthly. That article 7th be numbered as article 8th.

The first of these amendments relates to what may be called a bill
of rights. I will own that I never considered this provision so essential to
the Federal Constitution, as to make it improper to ratify it, until such
an amendment was added; at the same time, I always conceived, that
in a certain form, and to a certain extent, such a provision was neither
improper nor altogether useless. I am aware, that a great number of the
most respectable friends to the Government, and champions for repub-
lican liberty, have thought such a provision, not only unnecessary, but
even improper; nay, I believe some have gone so far as to think it even

dangerous. Some policy has been made use of, perhaps, by gentlemen
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on both sides of the question: I acknowledge the ingenuity of those
arguments which were drawn against the Constitution, by a comparison
with the policy of Great Britain, in establishing a declaration of rights;
but there is too great a difference in the case to warrant the comparison:
therefore, the arguments drawn from that source were in a great measure
inapplicable. In the declaration of rights which that country has estab-
lished, the truth s, they have gone no farther than to raise a barrier against
the power of the Crown; the power of the Legislature is left altogether
indefinite. Although I know whenever the great rights, the trial by jury,
freedom of the press, or liberty of conscience, come in question in that
body, the invasion of them is resisted by able advocates, yet their Magna
Charta does not contain any one provision for the security of those
rights, respecting which the people of America are most alarmed. The
freedom of the press and rights of conscience, those choicest privileges
of the people, are unguarded in the British Constitution.

But although the case may be widely different, and it may not
be thought necessary to provide limits for the legislative power in that
country, yet a different opinion prevails in the United States. The people
of many States have thought it necessary to raise barriers against power in
all forms and departments of Government, and I am inclined to believe,
if once bills of rights are established in all the States as well as the Federal
Constitution, we shall find that although some of them are rather unim-
portant, yet, upon the whole, they will have a salutary tendency.

It may be said, in some instances, they do no more than state the
perfect equality of mankind. This, to be sure, is an absolute truth, yet it
is not absolutely necessary to be inserted at the head of a Constitution.

In some instances they assert those rights which are exercised by
the people in forming and establishing a plan of Government. In other
instances, they specify those rights which are retained when particular
powers are given up to be exercised by the Legislature. In other instances,
they specify positive rights, which may seem to result from the nature of
the compact. Trial by jury cannot be considered as a natural right, but
a right resulting from a social compact which regulates the action of the
community, but is as essential to secure the liberty of the people as any
one of the pre-existent rights of nature. In other instances, they lay down
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dogmatic maxims with respect to the construction of the Government;
declaring that the Legislative, Executive, and Judicial branches shall be
kept separate and distinct. Perhaps the best way of securing this in
practice is, to provide such checks as will prevent the encroachment of
the one upon the other.

But whatever may be the form which the several States have adopted
in making declarations in favor of particular rights, the great object in
view is to limit and qualify the powers of Government, by excepting out
of the grant of power those cases in which the Government ought not
to act, or to act only in a particular mode. They point these exceptions
sometimes against the abuse of the Executive power, sometimes against
the Legislative, and, in some cases, against the community itself; or, in
other words, against the majority in favor of the minority.

In our Government it is, perhaps, less necessary to guard against
the abuse in the Executive Department than any other; because it is not
the stronger branch of the system, but the weaker: It therefore must
be levelled against the Legislative, for it is the most powerful, and most
likely to be abused, because it is under the least control. Hence, so far as
a declaration of rights can tend to prevent the exercise of undue power,
it cannot be doubted but such declaration is proper. But I confess that
I do conceive, that in a Government modified like this of the United
States, the great danger lies rather in the abuse of the community than
in the Legislative body. The prescriptions in favor of liberty ought to be
levelled against that quarter where the greatest danger lies, namely, that
which possesses the highest prerogative of power. But this is not found
in either the Executive or Legislative departments of Government, butin
the body of the people, operating by the majority against the minority.

It may be thought that all paper barriers against the power of the
community are too weak to be worthy of attention. I am sensible they
are not so strong as to satisfy gentlemen of every description who have
seen and examined thoroughly the texture of such a defence; yet, as they
have a tendency to impress some degree of respect for them, to establish
the public opinion in their favor, and rouse the attention of the whole
community, it may be one means to control the majority from those acts
to which they might be otherwise inclined.
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It has been said, by way of objection to a bill of rights, by many
respectable gentlemen out of doors, and I find opposition on the same
principles likely to be made by gentlemen on this floor, that they are
unnecessary articles of a Republican Government, upon the presump-
tion that the people have those rights in their own hands, and that is the
proper place for them to rest. It would be a sufficient answer to say, that
this objection lies against such provisions under the State Governments,
as well as under the General Government; and there are, I believe, but
few gentlemen who are inclined to push their theory so far as to say thata
declaration of rights in those cases is either ineffectual or improper. It has
been said, that in the Federal Government they are unnecessary, because
the powers are enumerated, and it follows, that all that are not granted by
the Constitution are retained; that the Constitution is a bill of powers,
the great residuum being the rights of the people; and, therefore, a bill
of rights cannot be so necessary as if the residuum was thrown into the
hands of the Government. I admit that these arguments are not entirely
without foundation; but they are not conclusive to the extent which has
been supposed. It is true, the powers of the General Government are
circumscribed, they are directed to particular objects; but even if Govern-
ment keeps within those limits, it has certain discretionary powers with
respect to the means, which may admit of abuse to a certain extent, in
the same manner as the powers of the State Governments under their
constitutions may to an indefinite extent; because in the Constitution
of the United States, there is a clause granting to Congress the power
to make all laws which shall be necessary and proper for carrying into
execution all the powers vested in the Government of the United States,
or in any department or officer thereof; this enables them to fulfil every
purpose for which the Government was established. Now, may not laws
be considered necessary and proper by Congress, for it is for them to
judge of the necessity and propriety to accomplish those special purposes
which they may have in contemplation, which laws in themselves are
neither necessary nor proper; as well as improper laws could be enacted
by the State Legislatures, for fulfilling the more extended objects of
those Governments. I will state an instance, which I think in point, and
proves that this might be the case. The General Government has a right

to pass all laws which shall be necessary to collect its revenue; the means
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for enforcing the collection are within the direction of the Legislature:
may not general warrants be considered necessary for this purpose, as
well as for some purposes which it was supposed at the framing of their
constitutions the State Governments had in view? If there was reason for
restraining the State Governments from exercising this power, there is
like reason for restraining the Federal Government.

It may be said, indeed it has been said, that a bill of rights is
not necessary, because the establishment of this Government has not
repealed those declarations of rights which are added to the several State
constitutions; that those rights of the people, which had been established
by the most solemn act, could not be annihilated by a subsequent act of
that people, who meant, and declared at the head of the instrument, that
they ordained and established a new system, for the express purpose of
securing to themselves and posterity the liberties they had gained by an
arduous conflict.

I admit the force of this observation, but I do not look upon it
to be conclusive. In the first place, it is too uncertain ground to leave
this provision upon, if a provision is at all necessary to secure rights so
important as many of those I have mentioned are conceived to be, by the
publicin general, as well as those in particular who opposed the adoption
of this Constitution. Besides, some States have no bills of rights, there
are others provided with very defective ones, and there are others whose
bills of rights are not only defective, but absolutely improper; instead
of securing some in the full extent which republican principles would
require, they limit them too much to agree with the common ideas of
liberty.

It has been objected also against a bill of rights, that, by enumerating
particular exceptions to the grant of power, it would disparage those
rights which were not placed in that enumeration; and it might follow, by
implication, that those rights which were not singled out, were intended
to be assigned into the hands of the General Government, and were con-
sequently insecure. This is one of the most plausible arguments I have
ever heard urged against the admission of a bill of rights into this system;
but, I conceive, that it may be guarded against. I have attempted it, as
gentlemen may see by turning to the last clause of the fourth resolution.
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It has been said, that it is unnecessary to load the Constitution with
this provision, because it was not found effectual in the constitution of
the particular States. It is true, there are a few particular States in which
some of the most valuable articles have not, at one time or other, been
violated; but it does not follow but they may have, to a certain degree,
a salutary effect against the abuse of power. If they are incorporated
into the Constitution, independent tribunals of justice will consider
themselves in a peculiar manner the guardians of those rights; they
will be an impenetrable bulwark against every assumption of power in
the Legislative or Executive; they will be naturally led to resist every en-
croachment upon rights expressly stipulated for in the Constitution by
the declaration of rights. Besides this security, there is a great probability
that such a declaration in the federal system would be enforced; because
the State Legislatures will jealously and closely watch the operations of
this Government, and be able to resist with more effect every assumption
of power, than any other power on earth can do; and the greatest oppo-
nents to a Federal Government admit the State Legislatures to be sure
guardians of the people’s liberty. I conclude, from this view of the subject,
that it will be proper in itself, and highly politic, for the tranquillity of
the public mind, and the stability of the Government, that we should
offer something, in the form I have proposed, to be incorporated in the
system of Government, as a declaration of the rights of the people.

In the next place, I wish to see that part of the Constitution revised
which declares that the number of Representatives shall not exceed the
proportion of one for every thirty thousand persons, and allows one
Representative to every State which rates below that proportion. If we
attend to the discussion of this subject, which has taken place in the State
conventions, and even in the opinion of the friends to the Constitution,
an alteration here is proper. It is the sense of the people of America, that
the number of Representatives ought to be increased, but particularly
thatit should not be left in the discretion of the Government to diminish
them, below that proportion which certainly is in the power of the Leg-
islature as the Constitution now stands; and they may, as the population
of the country increases, increase the House of Representatives to a very
unwieldy degree. I confess I always thought this part of the Constitution
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defective, though not dangerous; and that it ought to be particularly
attended to whenever Congress should go into the consideration of
amendments.

There are several minor cases enumerated in my proposition, in
which I wish also to see some alteration take place. That article which
leaves it in the power of the Legislature to ascertain its own emolument,
is one to which I allude. I do not believe this is a power which, in the
ordinary course of Government, is likely to be abused. Perhaps of all the
powers granted, it is least likely to abuse; but there is a seeming impro-
priety in leaving any set of men without control to put their hand into
the public coffers, to take out money to put in their pockets; there is a
seeming indecorum in such power, which leads me to propose a change.
We have a guide to this alteration in several of the amendments which
the different conventions have proposed. I have gone, therefore, so far
as to fix it, that no law, varying the compensation, shall operate until
there is a change in the Legislature; in which case it cannot be for the
particular benefit of those who are concerned in determining the value
of the service.

I wish also, in revising the Constitution, we may throw into that
section, which interdicts the abuse of certain powers in the State Legis-
latures, some other provisions of equal, if not greater importance than
those already made. The words, “No State shall pass any bill of attainder,
ex post facto law,” &c. were wise and proper restrictions in the Constitu-
tion. I think there is more danger of those powers being abused by the
State Governments than by the Government of the United States. The
same may be said of other powers which they possess, if not controlled
by the general principle, that laws are unconstitutional which infringe
the rights of the community. I should therefore wish to extend this
interdiction, and add, as I have stated in the sth resolution, that no State
shall violate the equal right of conscience, freedom of the press, or trial
by jury in criminal cases; because it is proper that every Government
should be disarmed of powers which trench upon those particular rights.
I'know, in some of the State constitutions, the power of the Government
is controlled by such a declaration; but others are not. I cannot see any

reason against obtaining even a double security on those points; and
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nothing can give a more sincere proof of the attachment of those who
opposed this Constitution to these great and important rights, than to
see them join in obtaining the security I have now proposed; because it
must be admitted, on all hands, that the State Governments are as liable
to attack these invaluable privileges as the General Government is, and
therefore ought to be as cautiously guarded against.

I think it will be proper, with respect to the judiciary powers, to
satisfy the public mind on those points which I have mentioned. Great
inconvenience has been apprehended to suitors from the distance they
would be dragged to obtain justice in the Supreme Court of the United
States, upon an appeal on an action for a small debt. To remedy this,
declare that no appeal shall be made unless the matter in controversy
amounts to a particular sum; this, with the regulations respecting jury
trials in criminal cases, and suits at common law, it is to be hoped, will
quiet and reconcile the minds of the people to that part of the Consti-
tution.

Ifind, from looking into the amendments proposed by the State con-
ventions, that several are particularly anxious that it should be declared
in the Constitution, that the powers not therein delegated should be
reserved to the several States. Perhaps words which may define this more
precisely than the whole of the instrument now does, may be considered
as superfluous. I admit they may be deemed unnecessary: but there can
be no harm in making such a declaration, if gentlemen will allow that the
fact is as stated. I am sure I understand it so, and do therefore propose it.

These are the points on which I wish to see a revision of the
Constitution take place. How far they will accord with the sense of this
body, I cannot take upon me absolutely to determine; but I believe every
gentleman will readily admit that nothing is in contemplation, so far as I
have mentioned, that can endanger the beauty of the Governmentin any
one important feature, even in the eyes of its most sanguine admirers. I
have proposed nothing that does not appear to me as proper in itself, or
eligible as patronized by a respectable number of our fellow-citizens; and
if we can make the Constitution better in the opinion of those who are
opposed to it, without weakening its frame, or abridging its usefulness,
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in the judgment of those who are attached to it, we act the part of wise
and liberal men to make such alterations as shall produce that effect.

Having done what I conceived was my duty, in bringing before this
House the subject of amendments, and also stated such as I wish for and
approve, and offered the reasons which occurred to me in their support,
I shall content myself, for the present, with moving “that a committee
be appointed to consider of and report such amendments as ought to
be proposed by Congress to the Legislatures of the States, to become, if
ratified by three-fourths thereof, part of the Constitution of the United
States.” By agreeing to this motion, the subject may be going on in the
committee, while other important business is proceeding to a conclusion
in the House. I should advocate greater despatch in the business of
amendments, if I were not convinced of the absolute necessity there is of
pursuing the organization of the Government; because I think we should
obtain the confidence of our fellow-citizens, in proportion as we fortify
the rights of the people against the encroachments of the Government.

M. Jackson .—The more I consider the subject of amendments, the
more I am convinced it is improper. I revere the rights of my constituents
as much as any gentleman in Congress, yet I am against inserting a
declaration of rights in the Constitution, and that for some of the reasons
referred to by the gentleman last up. If such an addition is not dangerous
or improper, it is at least unnecessary: that is a sufficient reason for not
entering into the subject at a time when there are urgent calls for our
attention to important business. Let me ask gentlemen, what reason
there is for the suspicions which are to be removed by this measure? Who
are Congress, that such apprehensions should be entertained of them?
Do we not belong to the mass of the people? Is there a single right that,
if infringed, will not affect us and our connexions as much as any other
person? Do we not return at the expiration of two years into private life?
and is not this a security against encroachments? Are we not sent here
to guard those rights which might be endangered, if the Government
was an aristocracy or a despotism? View for a moment the situation of
Rhode Island, and say whether the people’s rights are more safe under
State Legislatures than under a Government of limited powers? Their
liberty is changed to licentiousness. But do gentlemen suppose bills of
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rights necessary to secure liberty? If they do, let them look at New York,
New Jersey, Virginia, South Carolina, and Georgia. Those States have no
bills of rights, and is the liberty of the citizens less safe in those States,
than in the other of the United States? I believe it is not.

There is a maxim in law, and it will apply to bills of rights, that when
you enumerate exceptions, the exceptions operate to the exclusion of all
circumstances that are omitted; consequently, unless you except every
right from the grant of power, those omitted are inferred to be resigned
to the discretion of the Government.

The gentleman endeavors to secure the liberty of the press; pray how
is this in danger? There is no power given to Congress to regulate this
subject as they can commerce, or peace, or war. Has any transaction taken
place to make us suppose such an amendment necessary? An honorable
gentleman, a member of this House, has been attacked in the public
newspapers on account of sentiments delivered on this floor. Have Con-
gress taken any notice of it? Have they ordered the writer before them,
even for a breach of privilege, although the Constitution provides that
a member shall not be questioned in any place for any speech or debate
in the House? No, these things are offered to the public view, and held
up to the inspection of the world. These are principles which will always
prevail. I am not afraid, nor are other members I believe, our conduct
should meet the severest scrutiny. Where, then, is the necessity of taking

measures to secure what neither is nor can be in danger?

I hold, Mr. Speaker, that the present is not a proper time for consid-
ering of amendments. The States of Rhode Island and North Carolina
are not in the Union. As to the latter, we have every presumption that
she will come in. But in Rhode Island I think the anti-federal interest
yet prevails. I am sorry for it, particularly on account of the firm friends
of the Union, who are kept without the embrace of the Confederacy
by their countrymen. These persons are worthy of our patronage; and I
wish they would apply to us for protection; they should have my consent
to be taken into the Union upon such application. I understand there are
some important mercantile and manufacturing towns in that State, who
ardently wish to live under the laws of the General Government; if they

were to come forward and request us to take measures for this purpose,
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I would give my sanction to any which would be likely to bring about
such an event.

But to return to my argument. It being the case that those States are
not yet come into the Union, when they join us, we shall have another
list of amendments to consider, and another bill of rights to frame. Now,
in my judgment, it is better to make but one work of it whenever we set
about the business.

But in what a situation shall we be with respect to those foreign Pow-

ers with whom we desire to be in treaty? They look upon us as a nation
emerging into figure and importance. But what will be their opinion, if
they see us unable to retain the national advantages we have just gained?
They will smile at our infantine efforts to obtain consequence, and treat
us with the contempt we have hitherto borne by reason of the imbecility
of our Government. Can we expect to enter into a commercial competi-
tion with any of them, while our system is incomplete? And how long it
will remain in such a situation, if we enter upon amendments, God only
knows. Our instability will make us objects of scorn. We are not content
with two revolutions in less than fourteen years; we must enter upon a
third, without necessity or propriety. Our faith will be like the punica
fides of Carthage; and we shall have none that will repose confidence in
us. Why will gentlemen press us to propose amendments, while we are
without experience? Can they assure themselves that the amendments, as
they call them, will not want amendments, as soon as they are adopted?
I will not tax gentlemen with a desire of amusing the people; I believe
they venerate their country too much for this; but what more can
amendments lead to? That part of the Constitution which is proposed to
be altered, may be the most valuable part of the whole; and perhaps those
who now clamor for alterations may, ere long, discover that they have
marred a good Government, and rendered their own liberties insecure.
I again repeat it, this is not the time for bringing forward amendments;
and, notwithstanding the honorable gentleman’s ingenious arguments
on that point, I am now more strongly persuaded it is wrong.

If we actually find the Constitution bad upon experience, or the
rights and privileges of the people in danger, I here pledge myself to
step forward among the first friends of liberty to prevent the evil; and
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if nothing else will avail, I will draw my sword in the defence of
freedom, and cheerfully immolate at that shrine my property and my
life. But how are we now proceeding? Why, on nothing more than the
theoretical speculation pursuing a mere ignis fatuus, which may lead us
into serious embarrassments. The imperfections of the Government are
now unknown; let it have a fair trial, and I will be bound they show
themselves; then we can tell where to apply the remedy, so as to secure
the great object we are aiming at.

There are, Mr. Speaker, a number of important bills on the table,
which require despatch; but I am afraid, if we enter on this business, we
shall not be able to attend to them for a long time. Look, sir, over the
long list of amendments proposed by some of the adopting States, and
say, when the House could get through the discussion; and I believe, sir,
every one of those amendments will come before us. Gentlemen may feel
themselves called by duty or inclination to oppose them. How are we
then to extricate ourselves from this labyrinth of business? Certainly we
shall lose much of our valuable time, without any advantage whatsoever.
I hope, therefore, the gentleman will press us no further; he has done
his duty, and acquitted himself of the obligation under which he lay. He
may now accede to what I take to be the sense of the House, and let
the business of amendments lie over until next Spring; that will be soon
enough to take it up to any good purpose.

Mr. Gerry .—I do not rise to go into the merits or demerits of the
subject of amendments; nor shall I make any other observations on the
motion for going into a Committee of the Whole on the state of the
Union, which is now withdrawn, than merely to say, that, referring the
subject to that committee, is treating it with the dignity its importance
requires. But I consider it improper to take up this business, when our
attention is occupied by other important objects. We should despatch
the subjects now on the table, and let this lie over until a period of more
leisure for discussion and attention. The gentleman from Virginia says it
is necessary to go into a consideration of this subject, in order to satisfy
the people. For my part, I cannot be of his opinion. The people know we
are employed in the organization of the Government, and cannot expect
that we should forego this business for any other. But I would not have
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it understood, that I am against entering upon amendments when the
proper time arrives. I shall be glad to set about it as soon as possible, but
I would not stay the operations of the Government on this account. I
think with the gentleman from Delaware, (Mr. Vining ,) that the great
wheels of the political machine should first be set in motion; and with
the gentleman from Georgia, (Mr. Jackson ,) that the vessel ought to be
got under way, lest she lie by the wharf till she beat off her rudder, and
run herself a wreck on shore.

I say I wish as early a day as possible may be assigned for taking
up this business, in order to prevent the necessity which the States may
think themselves under of calling a new convention. For I am not, sir,
one of those blind admirers of this system, who think it all perfection;
nor am I so blind as not to see its beauties. The truth is, it partakes of
humanity; in it is blended virtue and vice, errors and excellence. But I
think, if it is referred to a new convention, we run the risk of losing some
of its best properties; this is a case I never wish to see. Whatever might
have been my sentiments of the ratification of the Constitution without
amendments, my sense now is, that the salvation of America depends
upon the establishment of this Government, whether amended or not.
If the Constitution which is now ratified should not be supported, I
despair of ever having a Government of these United States.

I'wish the subject to be considered early for another reason. There are
two States not in the Union; it would be a very desirable circumstance to
gain them. I should therefore be in favor of such amendments as might
tend to invite them and gain their confidence; good policy will dictate
to us to expedite that event. Gentlemen say, that we shall not obtain the
consent of two-thirds of both Houses to amendments. Are gentlemen
willing then to throw Rhode Island and North Carolina into the situa-
tion of foreign nations? They have told you that they cannot accede to
the Union, unless certain amendments are made to the Constitution; if
you deny a compliance with their request in that particular, you refuse
an accommodation to bring about that desirable event, and leave them
detached from the Union.

I have another reason for going early into this business. Itis necessary
to establish an energetic Government. My idea of such a Government s,
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that due deliberation be had in making laws, and efficiency in the execu-
tion. I hope, in this country, the latter may obtain without the dread of
despotism. I would wish to see the execution of good laws irresistible.
But from the view which we have already had of the disposition of the
Government, we seem really to be afraid to administer the powers with
which we are invested, lest we give offence. We appear afraid to exercise
the Constitutional powers of the Government, which the welfare of the
State requires, lest a jealousy of our powers be the consequence. What
is the reason of this timidity? Why, because we see a great body of our
constituents opposed to the Constitution as it now stands, who are ap-
prehensive of the enormous powers of Government. But if this business
is taken up, and it is thought proper to make amendments, it will remove
this difficulty. Let us deal fairly and candidly with our constituents, and
give the subject a full discussion; after that, I have no doubt but the
decision will be such as, upon examination, we shall discover to be right.
If it shall then appear proper and wise to reject the amendments, I dare
to say the reasons for so doing will bring conviction to the people out
of doors, as well as it will to the members of this House; and they will
acquiesce in the decision, though they may regret the disappointment
of their fondest hopes for the security of the liberties of themselves and
their posterity. Thus, and thus only, the Government will have its due
energy, and accomplish the end for which it was instituted.

I am against referring the subject to a select committee, because I
conceive it would be disrespectful to those States which have proposed
amendments. The conventions of the States consisted of the most wise
and virtuous men of the community; they have ratified this Constitu-
tion, in full confidence that their objections would at least be considered;
and shall we, sir, preclude them by the appointment of a special commit-
tee, to consider of a few propositions brought forward by an individual
gentleman? Is it in contemplation that the committee should have the
subject at large before them, or that they should report upon the partic-
ular amendments just mentioned, as they think proper? And are we
to be precluded from the consideration of any other amendments but
those the committee may report? A select committee must be considered
improper, because it is putting their judgments against that of the con-
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ventions which have proposed amendments; but if the committee are
to consider the matter at large, they will be liable to this objection, that
their report will only be waste of time. For if they do not bring forward
the whole of the amendments recommended, individual members will
consider themselves bound to bring them forward for the decision of
the House. I would therefore submit, if gentlemen are determined to
proceed in the business at this time, whether it is not better that it should
go, in the first instance, to a Committee of the Whole, as first proposed
by the gentleman from Virginia?

Some gentlemen consider it necessary to do this to satisfy our
constituents. I think referring the business to a special committee will be
attempting to amuse them with trifles. Our fellow-citizens are possessed
of too much discernment not to be able to discover the intention of
Congress by such procedure. It will be the duty of their representatives to
tell them, if they were not able to discover it of themselves, they require
the subject to be fairly considered; and if it be found to be improper
to comply with their reasonable expectations, to tell them so. I hope
there is no analogy between federal and punic faith; but unless Congress
shall candidly consider the amendments which have been proposed in
confidence by the State conventions, federal faith will not be considered
very different from the punica fides of Carthage. The ratification of the
Constitution in several States would never have taken place, had they
not been assured that the objections would have been duly attended to
by Congress. And I believe many members of these conventions would
never have voted for it, if they had not been persuaded that Congress
would notice them with that candor and attention which their impor-
tance requires. I will say nothing respecting the amendments themselves;
they ought to stand or fall on their own merits. If any of them are eligible,

they will be adopted; if not, they will be rejected.

Mr. Livermore was against this motion; not that he was against
amendments at a proper time. It is enjoined on him to act a rational
part in procuring certain amendments, and he meant to do so; but he
could not say what amendments were requisite, until the Government
was organized. He supposed the judiciary law would contain certain
regulations that would remove the anxiety of the people respecting
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such amendments as related thereto; because he thought much of the
minutiae respecting suits between citizens of different States, &c. might
be provided for by law. He could not agree to make jury trials necessary
on every occasion; they were not practised even at this time, and there
were some cases in which a cause could be better decided without a jury
than with one.

In addition to the judiciary business, there is that which relates to
the revenue. Gentlemen had let an opportunity go through their hands
of getting a considerable supply from the impost on the Spring importa-
tions. He reminded them of this; and would tell them now was the time
to finish tht business; for if they did not sow in seed-time, they would be
beggars in harvest. He was well satisfied in his own mind, that the people
of America did not look for amendments at present; they never could
imagine it to be the first work of Congress.

He wished the concurrence of the Senate upon entering on this
business, because if they opposed the measure, all the House did would
be mere waste of time; and there was some little difficulty on this point,
because it required the consent of two-thirds of both Houses to agree to
what was proper on this occasion. He said, moreover, it would be better
to refer the subject generally, if referred to them at all, than to take up the
propositions of individual members.

Mr. Sherman .—I do not suppose the Constitution to be perfect, nor
do I imagine if Congress and all the Legislatures on the continent were
to revise it, that their united labors would make it perfect. I do not expect
any perfection on this side the grave in the works of man; but my opinion
is, that we are not at present in circumstances to make it better. It is at
wonder that there has been such unanimity in adopting it, considering
the ordeal it had to undergo; and the unanimity which prevailed at its
formation is equally astonishing; amidst all the members from the twelve
States present at the Federal Convention, there were only three who did
not sign the instrument to attest their opinion of its goodness. Of the
eleven States who have received it, the majority have ratified it without
proposing a single amendment. This circumstance leads me to suppose
that we shall not be able to propose any alterations that are likely to be
adopted by nine States; and gentlemen know, before the alterations take
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effect, they must be agreed to by the Legislatures of three-fourths of the
States in the Union. Those States which have not recommended alter-
ations, will hardly adopt them, unlessitis clear that they tend to make the
Constitution better. Now how this can be made out to their satisfaction
I 'am yet to learn; they know of no defect from experience. It seems to be
the opinion of gentlemen generally, that this is not the time for entering
upon the discussion of amendments: our only question therefore is, how
to get rid of the subject. Now, for my own part, I would prefer to have it
referred to a Committee of the Whole, rather than a special committee,
and therefore shall not agree to the motion now before the House.

Mr. Gerry moved, that the business lie over until the 1st day of July
next, and that it be the order for that day.

Mr. Sumter .—I consider the subject of amendments of such great
importance to the Union, that I shall be glad to see it undertaken in
any manner. I am not, Mr. Speaker, disposed to sacrifice substance to
form; therefore, whether the business shall originate in a Committee of
the Whole, or in the House, is a matter of indifference to me, so that it
be put in train. Although I am seriously inclined to give this subject a
full discussion, yet I do not wish it to be fully entered into at present,
but am willing it should be postponed to a future day, when we shall
have more leisure. With respect to referring to a select committee, I am
rather against it; because I consider it as treating the applications of the
State conventions rather slightly; and I presume it is the intention of
the House to take those applications into consideration as well as any
other. If it is not, I think it will give fresh cause for jealousy; it will
rouse the alarm which is now suspended, and the people will become
clamorous for amendments. They will decline any further application to
Congress, and resort to the other alternative pointed out in the Consti-
tution. I hope, therefore, this House, when they do go into the business,
will receive those propositions generally. This I apprehend will tend to
tranquillize the public mind, and promote that harmony which ought to
be kept up between those in the exercise of the powers of Government,
and those who have clothed them with the authority, or, in other words,
between Congress and the people. Without a harmony and confidence
subsist between them, the measures of Government will prove abortive,
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and we shall have still to lament that imbecility and weakness which have
long marked our public councils.

Mr. Vining found himself in a delicate situation respecting the
subject of amendments. He came from a small State, and therefore his
sentiments would not be considered of so much weight as the sentiments
of those gentlemen who spoke the sense of much larger States. Besides,
his constituents had prejudged the question, by a unanimous adoption
of the Constitution, without suggesting any amendments thereto. His
sense accorded with the declared sense of the State of Delaware, and he
was doubly bound to object to amendments which were either improper
or unnecessary. But he had good reasons for opposing the consideration
of even proper alterations at this time. He would ask the gentleman
who pressed them, whether he would be responsible for the risk the
Government would run of being injured by an interregnum? Proposing
amendments at this time, is suspending the operations of Government,
and may be productive of its ruin.

He would not follow the gentleman in his arguments, though he
supposed them all answerable, because he would not take up the time
of the House; he contented himself with saying, that a bill of rights was
unnecessary in a Government deriving all its powers from the people;
and the Constitution enforced the principle in the strongest manner by
the practical declaration prefixed to that instrument; he alluded to the
words, “We the people do ordain and establish.”

There were many things mentioned by some of the State Conven-
tions which he would never agree to, on any conditions whatever; they
changed the principles of the Government, and were therefore obnox-
jous to its friends. The honorable gentleman from Virginia had not
touched upon any of them; he was glad of it, because he could by no
means bear the idea of an alteration respecting them; he referred to the
mode of obtaining direct taxes, judging of elections, &c.

He found he was not speaking to the question; he would therefore
return to it, and declare he was against committing the subject to a select
committee; if it was to be committed at all, he preferred a Committee of
the Whole, but hoped the subject would be postponed.
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Mr. Madison found himself unfortunate in not satisfying gentlemen
with respect to the mode of introducing the business; he thought, from
the dignity and peculiarity of the subject, that it ought to be referred
to a Committee of the Whole. He accordingly made that motion first,
but finding himself not likely to succeed in that way, he had changed
his ground. Fearing again to be discomfited, he would change his mode,
and move the propositions he had stated before, and the House might
do what they thought proper with them. He accordingly moved the
propositions by way of resolutions to be adopted by the House.

M. Livermore objected to these propositions, because they did not
take up the amendments of the several States.

M. Page was much obliged to his colleague for bringing the subject
forward in the manner he had done. He conceived it to be just and fair.
What was to be done when the House would not refer it to a committee
of any sort, but bring the question at once before them? He hoped it
would be the means of bringing about a decision.

Mr. Lawrence moved to refer Mr. Madison’s motion to the Commit-
tee of the Whole on the state of the Union.

Mr. Lee thought it ought to be taken up in that committee; and
hoped his colleague would bring the propositions before the committee,
when on the state of the Union, as he had originally intended.

Mr. Boudinot wished the appointment of a select committee, but
afterwards withdrew his motion.

Atlength Mr. Lawrence’s motion was agreed to, and Mr. Madison’s
propositions were ordered to be referred to a Committee of the Whole.
Adjourned.
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Wilson, the State Conventions, and the First Congress
1787-1789

Five documents that the body names but does not print.

Wilson’s speech in the State House Yard is the source of the argument every
Federalist in this volume repeats and every critic attacks: in delegating federal pow-
ers everything not given is reserved, so a bill of rights would be superfluous and ab-
surd. Brutus quotes it to refute it, Jefferson calls it gratis dictum, and Madison tells
Jefferson privately that it is true only “in a certain degree, though not in the extent
argued by Mr. Wilson.” It is four hundred words long.

Then the price, as two states set it. Massachusetts ratified in February 1788 by
nineteen votes out of three hundred and fifty-five, and its instrument is the model
the rest followed: an unqualified assent, followed by a recommendation that Con-
gress propose amendments, followed by the amendments—beginning with the
reservation of all powers not expressly delegated. Virginia’s list of June 1788 is the
longest and the most ambitious, a declaration of rights in twenty articles and then
twenty structural amendments, and it is the document Madison had in front of
him a year later. Read the first article of Virginia’s declaration against Mason’s of
1776, which the group read in Week 2, and then against what Congress agreed to.

The debates of August are where the form was settled. The committee gave up
Madison’s plan of weaving the amendments into the body of the Constitution and
resolved instead to append them—Sherman had argued for that from the begin-
ning, on the ground that the original instrument was the act of the people and
ought to stand untouched. The religion clause was rewritten four times in as many
days. And the Senate’s version of the ninth of September shows what came back:
seventeen House articles compressed to twelve, the restriction on the states gone
without a recorded debate.
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TaE STATE HOUSE YARD SPEECH

JaMES WILSON - PHILADELPHIA, 6 OCTOBER 1787

hen the people established the powers of legislation under

their separate governments, they invested their representa-

tives with every right and authority which they did not in
explicit terms reserve; and therefore upon every question respecting the
jurisdiction of the House of Assembly, if the frame of government is
silent, the jurisdiction is efficient and complete. But in delegating federal
powers, another criterion was necessarily introduced, and the congres-
sional power is to be collected, not from tacit implication, but from
the positive grant expressed in the instrument of the union. Hence, it is
evident, that in the former case everything which is not reserved is given;
but in the latter the reverse of the proposition prevails, and everything
which is not given is reserved.

This distinction being recognized, will furnish an answer to those who
think the omission of a bill of rights a defect in the proposed constitu-
tion; for it would have been superfluous and absurd to have stipulated
with a federal body of our own creation, that we should enjoy those priv-
ileges of which we are not divested, either by the intention or the act that
has brought the body into existence. For instance, the liberty of the press,
which has been a copious source of declamation and opposition—what
control can proceed from the Federal government to shackle or destroy
that sacred palladium of national freedom? If, indeed, a power similar to
that which has been granted for the regulation of commerce had been
granted to regulate literary publications, it would have been as necessary
to stipulate that the liberty of the press should be preserved inviolate, as
that the impost should be general in its operation. With respect likewise
to the particular district of ten miles, which is to be made the seat of
federal government, it will undoubtedly be proper to observe this salu-
tary precaution, as there the legis[la]tive power will be exclusively lodged
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in the President, Senate, and House of Representatives of the United
States. But this could not be an object with the Convention, for it must
naturally depend upon a future compact, to which the citizens immedi-
ately interested will, and ought to be, parties; and there is no reason
to suspect that so popular a privilege will in that case be neglected. In
truth, then, the proposed system possesses no influence whatever upon
the press, and it would have been merely nugatory to have introduced
a formal declaration upon the subject—nay, that very declaration might
have been construed to imply that some degree of power was given, since
we undertook to define its extent.
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MASSACHUSETTS RATIFIES

IN CONVENTION - 6 FEBRUARY 1788

The question being put, whether this Convention will accept of the
report of the committee, as follows,—

Commonwealth of Massachusetts. In Convention of the Delegates
of the People of the Commonwealth of Massachusetts, 1788.

The Convention, having impartially discussed and fully considered
the Constitution for the United States of America, reported to Congress
by the Convention of delegates from the United States of America,
and submitted to us by a resolution of the General Court of the said
commonwealth, passed the twenty-fifth day of October last past; and
acknowledging, with grateful hearts, the goodness of the Supreme Ruler
of the universe in affording the people of the United States, in the course
of his providence, an opportunity, deliberately and peaceably, without
fraud or surprise, of entering into an explicit and solemn compact with
each other, by assenting to and ratifying a new Constitution, in order to
form a more perfect union, establish justice, insure domestic tranquillity,
provide for the common defence, promote the general welfare, and
secure the blessings of liberty to themselves and their posterity, DO, in
the name and in behalf of the people of the commonwealth of Massa-
chusetts, assent to and ratify the said Constitution for the United States
of America.

And, as it is the opinion of this Convention, that certain amend-
ments and alterations in the said Constitution would remove the fears
and quiet the apprehensions of many of the good people of the com-
monwealth, and more effectually guard against an undue administration
of the federal government, the Convention do therefore recommend
that the following alterations and provisions be introduced into the said
Constitution:—
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First. That it be explicitly declared, that all powers not expressly
delegated by the aforesaid Constitution are reserved to the several states,
to be by them exercised.

Secondly. That there shall be one representative to every thirty thou-
sand persons, according to the census mentioned in the Constitution,

until the whole number of representatives amounts to two hundred.

Thirdly. That Congress do not exercise the powers vested in them
by the 4th section of the 1st article, but in cases where a state shall
neglect or refuse to make the regulations therein mentioned, or shall
make regulations subversive of the rights of the people to a free and equal
representation in Congress, agreeably to the Constitution.

Fourthly. That Congress do not lay direct taxes, but when the
moneys arising from the impost and excise are insufficient for the public
exigencies, nor then, until Congress shall have first made a requisition
upon the states, to assess, levy, and pay their respective proportion of
such requisitions, agreeably to the census fixed in the said Constitution,
in such way and manner as the legislatures of the states shall think best,
and, in such case, if any state shall neglect or refuse to pay its proportion,
pursuant to such requisition, then Congress may assess and levy such
state’s proportion, together with interest thereon, at the rate of six per
cent. per annum, from the time of payment prescribed in such requisi-
tions.

Fifthly. That Congress erect no company with exclusive advantages
of commerce.

Sixthly. That no person shall be tried for any crime, by which he may
incur an infamous punishment, or loss of life, until he be first indicted
by a grand jury, except in such cases as may arise in the government and
regulation of the land and naval forces.

Seventhly. The Supreme Judicial Federal Court shall have no juris-
diction of causes between citizens of different states, unless the matter in
dispute, whether it concern the realty or personalty, be of the value of
three thousand dollars at the least; nor shall the federal judicial powers

extend to any action between citizens of different states, where the matter
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in dispute, whether it concern the realty or personalty, is not of the value
of fifteen hundred dollars at the least.

Eighthly. In civil actions between citizens of different states, every
issue of fact, arising in actions at common law, shall be tried by a jury, if
the parties, or either of them, request it.

Ninthly. Congress shall at no time consent that any person holding
an office of trust or profit, under the United States, shall accept of a title
of nobility, or any other title or office, from any king, prince, or foreign
state.

And the Convention do, in the name and in the behalf of the people
of this commonwealth, enjoin it upon their representatives in Congress,
at all times, until the alterations and provisions aforesaid have been
considered, agreeably to the sth article of the said Constitution, to exert
all their influence, and use all reasonable and legal methods, to obtain a
ratification of the said alterations and provisions, in such manner as is
provided in the said article.

And, that the United States, in Congress assembled, may have due
notice of the assent and ratification of the said Constitution by this
Convention, it is

Resolved, That the assent and ratification aforesaid be engrossed
on parchment, together with the recommendation and injunction afore-
said, and with this resolution; and that his excellency, John Hancock ,
President, and the Hon. William Cushing , Esq., Vice-President of this
Convention, transmit the same, countersigned by the Secretary of the
Convention, under their hands and seals, to the United States in Con-
gress assembled.
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VIRGINIA’S PROPOSED AMENDMENTS

In CONVENTION - 27 JUNE 1788

Mr. Wythe reported, from the committee appointed, such amend-
ments to the proposed Constitution of government for the United
States as were by them deemed necessary to be recommended to the
consideration of the Congress which shall first assemble under the said
Constitution, to be acted upon according to the mode prescribed in the
sth article thereof; and he read the same in his place, and afterwards
delivered them in at the clerk’s table, where the same were again read, and
are as follows: —

“That there be a declaration or bill of rights asserting, and securing
from encroachment, the essential and unalienable rights of the people,
in some such manner as the following:—

“1st. That there are certain natural rights, of which men, when they
form a social compact, cannot deprive or divest their posterity; among
which are the enjoyment of life and liberty, with the means of acquiring,
possessing, and protecting property, and pursuing and obtaining happi-
ness and safety.

“2d. Thatall power is naturally invested in, and consequently derived
from, the people; that magistrates therefore are their t7ustees and agents,
at all times amenable to them.

“3d. That government ought to be instituted for the common
benefit, protection, and security of the people; and that the doctrine of
non-resistance against arbitrary power and oppression is absurd, slavish,
and destructive to the good and happiness of mankind.

“4th. That no man or set of men are entitled to separate or exclusive
public emoluments or privileges from the community, but in consider-
ation of public services, which not being descendible, neither ought the
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offices of magistrate, legislator, or judge, or any other public office, to be

hereditary.

“sth. That the legislative, executive, and judicial powers of govern-
ment should be separate and distinct; and, that the members of the two
first may be restrained from oppression by feeling and participating the
public burdens, they should, at fixed periods, be reduced to a private
station, return into the mass of the people, and the vacancies be supplied
by certain and regular elections, in which all or any part of the former
members to be eligible or ineligible, as the rules of the Constitution of
government, and the laws, shall direct.

“6th. That the elections of representatives in the legislature ought
to be free and frequent, and all men having sufficient evidence of perma-
nent common interest with, and attachment to, the community, ought
to have the right of suffrage; and no aid, charge, tax, or fee, can be set,
rated, or levied, upon the people without their own consent, or that of
their representatives, so elected; nor can they be bound by any law to
which they have not, in like manner, assented, for the public good.

“7th. That all power of suspending laws, or the execution of laws, by
any authority, without the consent of the representatives of the people in
the legislature, is injurious to their rights, and ought not to be exercised.

“8th. That, in all criminal and capital prosecutions, a man hath a
right to demand the cause and nature of his accusation, to be confronted
with the accusers and witnesses, to call for evidence, and be allowed
counsel in his favor, and to a fair and speedy trial by an impartial jury
of his vicinage, without whose unanimous consent he cannot be found
guilty, (except in the government of the land and naval forces;) nor can
he be compelled to give evidence against himself.

“gth. That no freeman ought to be taken, imprisoned, or disseized
of his freehold, liberties, privileges, or franchises, or outlawed, or exiled,
or in any manner destroyed, or deprived of his life, liberty, or property,

but by the law of the land.
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“roth. That every freeman restrained of his liberty is entitled to a
remedy, to inquire into the lawfulness thereof, and to remove the same,
if unlawful, and that such remedy ought not to be denied nor delayed.

“uth. That, in controversies respecting property, and in suits
between man and man, the ancient trial by jury is one of the greatest
securities to the rights of the people, and to remain sacred and inviolable.

“12th. Thatevery freeman ought to find a certain remedy, by recourse
to the laws, for all injuries and wrongs he may receive in his person,
property, or character. He ought to obtain right and justice freely, with-
out sale, completely and without denial, promptly and without delay;
and that all establishments or regulations contravening these rights are
oppressive and unjust.

“13th. That excessive bail ought not to be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted.

“14th. That every freeman has a right to be secure from all unreason-
able searches and seizures of his person, his papers, and property; all
warrants, therefore, to search suspected places, or seize any freeman, his
papers, or property, without information on oath (or affirmation of a
person religiously scrupulous of taking an oath) of legal and sufficient
cause, are grievous and oppressive; and all general warrants to search sus-
pected places, or to apprehend any suspected person, without specially
naming or describing the place or person, are dangerous, and ought not
to be granted.

“1sth. That the people have a right peaceably to assemble together to
consult for the common good, or to instruct their representatives; and
that every freeman has a right to petition or apply to the legislature for
redress of grievances.

“16th. That the people have a right to freedom of speech, and of
writing and publishing their sentiments; that the freedom of the press is
one of the greatest bulwarks of liberty, and ought not to be violated.

“r7th. That the people have a right to keep and bear arms; that a
well-regulated militia, composed of the body of the people trained to
arms, is the proper, natural, and safe defence of a free state; that standing
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armies, in time of peace, are dangerous to liberty, and therefore ought to
be avoided, as far as the circumstances and protection of the community
will admit; and that, in all cases, the military should be under strict
subordination to, and governed by, the civil power.

“18th. That no soldier in time of peace ought to be quartered in any
house without the consent of the owner, and in time of war in such
manner only as the law directs.

“19th. That any person religiously scrupulous of bearing arms ought
to be exempted, upon payment of an equivalent to employ another to
bear arms in his stead.

“20th. That religion, or the duty which we owe to our Creator,
and the manner of discharging it, can be directed only by reason and
conviction, not by force or violence; and therefore all men have an equal,
natural, and unalienable right to the free exercise of religion, according to
the dictates of conscience, and that no particular religious sect or society
ought to be favored or established, by law, in preference to others.”

Amendments to the Constitution.

“ist. That each state in the Union shall respectively retain every
power, jurisdiction, and right, which is not by this Constitution dele-
gated to the Congress of the United States, or to the departments of the
federal government.

“2d. That there shall be one representative for every thirty thousand,
according to the enumeration or census mentioned in the Constitution,
until the whole number of representatives amounts to two hundred;
after which, that number shall be continued or increased, as Congress
shall direct, upon the principles fixed in the Constitution, by apportion-
ing the representatives of each state to some greater number of people,
from time to time, as population increases.

“3d. When the Congress shall lay direct taxes or excises, they shall
immediately inform the executive power of each state, of the quota of
such state, according to the census herein directed, which is proposed to
be thereby raised; and if the legislature of any state shall pass a law which

110



DocuMENTS REFERRED To

shall be effectual for raising such quota at the time required by Congress,
the taxes and excises laid by Congress shall not be collected in such state.

“4th. That the members of the Senate and House of Representatives
shall be ineligible to, and incapable of holding, any civil office under
the authority of the United States, during the time for which they shall
respectively be elected.

“sth. That the journals of the proceedings of the Senate and House
of Representatives shall be published at least once in every year. except
such parts thereof, relating to treaties, alliances, or military operations,
as, in their judgment, require secrecy.

“6th. That a regular statement and account of the receipts and
expenditures of public money shall be published at least once a year.

“7th. That no commercial treaty shall be ratified without the concur-
rence of two thirds of the whole number of the members of the Senate;
and no treaty ceding, contracting, restraining, or suspending, the terri-
torial rights or claims of the United States, or any of them, or their, or
any of their rights or claims to fishing in the American seas, or navigating
the American rivers, shall be made, but in cases of the most urgent
and extreme necessity; nor shall any such treaty be ratified without the
concurrence of three fourths of the whole number of the members of
both houses respectively.

“8th. That no navigation law, or law regulating commerce, shall be
passed without the consent of two thirds of the members present, in
both houses.

“gth. That no standing army, or regular troops, shall be raised, or
kept up, in time of peace, without the consent of two thirds of the
members present, in both houses.

“roth. That no soldier shall be enlisted for any longer term than
four years, except in time of war, and then for no longer term than the

continuance of the war.

“mth. That each state respectively shall have the power to provide
for organizing, arming, and disciplining its own militia, whensoever
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Congress shall omit or neglect to provide for the same. That the militia
shall not be subject to martial law, except when in actual service, in time
of war, invasion, or rebellion; and when not in the actual service of the
United States, shall be subject only to such fines, penalties, and punish-
ments, as shall be directed or inflicted by the laws of its own state.

“r2th. That the exclusive power of legislation given to Congress over
the federal town and its adjacent district, and other places, purchased or
to be purchased by Congress of any of the states, shall extend only to such
regulations as respect the police and good government thereof.

“13th. That no person shall be capable of being President of the
United States for more than eight years in any term of sixteen years.

“14th. That the judicial power of the United States shall be vested
in one Supreme Court, and in such courts of admiralty as Congress may
from time to time ordain and establish in any of the different states.
The judicial power shall extend to all cases in law and equity arising
under treaties made, or which shall be made, under the authority of the
United States; to all cases affecting ambassadors, other foreign ministers,
and consuls; to all cases of admiralty and maritime jurisdiction; to con-
troversies to which the United States shall be a party; to controversies
between two or more states, and between parties claiming lands under
the grants of different states. In all cases affecting ambassadors, other
foreign ministers, and consuls, and those in which a state shall be a party,
the Supreme Court shall have original jurisdiction; in all other cases
before mentioned, the Supreme Court shall have appellate jurisdiction,
as to matters of law only, except in cases of equity, and of admiralty, and
maritime jurisdiction, in which the Supreme Court shall have appellate
jurisdiction both as to law and fact, with such exceptions and under such
regulations as the Congress shall make: but the judicial power of the
United States shall extend to no case where the cause of action shall have
originated before the ratification of the Constitution, except in disputes
between states about their territory, disputes between persons claiming
lands under the grants of different states, and suits for debts due to the
United States.
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“rsth. That, in criminal prosecutions, no man shall be restrained in
the exercise of the usual and accustomed right of challenging or excepting

to the jury.

“16th. That Congress shall not alter, modify, or interfere in the times,
places, or manner of holding elections for senators and representatives,
or either of them, except when the legislature of any state shall neglect,
refuse, or be disabled, by invasion or rebellion, to prescribe the same.

“r7th. That those clauses which declare that Congress shall not
exercise certain powers, be not interpreted, in any manner whatsoever,
to extend the powers of Congress; but that they be construed either as
making exceptions to the specified powers where this shall be the case, or
otherwise, as inserted merely for greater caution.

“18th. That the laws ascertaining the compensation of senators and
representatives for their services, be postponed, in their operation, until
after the election of representatives immediately succeeding the passing
thereof; that excepted which shall first be passed on the subject.

“19th. That some tribunal other than the Senate be provided for
trying impeachments of senators.

“20th. That the salary of a judge shall not be increased or diminished
during his continuance in office, otherwise than by general regulations of
salary, which may take place on a revision of the subject at stated periods
of not less than seven years, to commence from the time such salaries
shall be first ascertained by Congress.”
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THE ForM OF THE AMENDMENTS
IN THE HOUSE OF REPRESENTATIVES - 13—22 AUGUST 1789

[15707—10, J714—I5, 717, 13 Aﬂg]

The House then resolved itself into a Committee of the Whole,
Mzt. Boudinot in the Chair, and took the amendments under consider-
ation. The first article ran thus: “In the introductory paragraph of the
Constitution, before the words “We the people,” add ‘Government being
intended for the benefit of the people, and the rightful establishment

>

thereof being derived from their authority alone.”

Mr. Sherman. —I believe, Mr. Chairman, this is not the proper
mode of amending the Constitution. We ought not to interweave our
propositions into the work itself, because it will be destructive of the
whole fabric. We might as well endeavor to mix brass, iron, and clay, as
to incorporate such heterogeneous articles, the one contradictory to the
other. Its absurdity will be discovered by comparing it with a law. Would
any Legislature endeavor to introduce into a former act a subsequent
amendment, and let them stand so connected? When an alteration is
made in an act, it is done by way of supplement; the latter act always
repealing the former in every specified case of difference.

Besides this, sir, it is questionable whether we have the right to pro-
pose amendments in this way. The Constitution is the act of the people,
and ought to remain entire. But the amendments will be the act of the
State Governments. Again, all the authority we possess is derived from
that instrument; if we mean to destroy the whole, and establish a new
Constitution, we remove the basis on which we mean to build. For these
reasons, I will move to strike out that paragraph and substitute another.

The paragraph proposed was to the following effect:
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Resolved, by the Senate and House of Representatives of the United
States in Congress assembled, That the following articles be proposed as
amendments to the Constitution, and when ratified by three-fourths of
the State Legislatures, shall become valid to all intents and purposes, as
part of the same.

Under this title, the amendments might come in nearly as stated in
the report, only varying the phraseology so as to accommodate them to
a supplementary form.

Mr. Madison. —Form, sir, is always of less importance than the sub-
stance; but on this occasion I admit that form is of some consequence,
and it will be well for the House to pursue that which, upon reflection,
shall appear to be the most eligible. Now it appears to me, that there is a
neatness and propriety in incorporating the amendments into the Con-
stitution itself; in that case, the system will remain uniform and entire;
it will certainly be more simple when the amendments are interwoven
into those parts to which they naturally belong, than it will if they consist
of separate and distinct parts. We shall then be able to determine its
meaning without references or comparison; whereas, if they are supple-
mentary, its meaning can only be ascertained by a comparison of the two
instruments, which will be a very considerable embarrassment. It will be
difficult to ascertain to what parts of the instrument the amendments
particularly refer; they will create unfavorable comparisons; whereas, if
they are placed upon the footing here proposed, they will stand upon as
good foundation as the original work. Nor is it so uncommon a thing
as gentlemen suppose; systematic men frequently take up the whole law,
and, with its amendments and alterations, reduce it into one act. I am
not, however, very solicitous about the form, provided the business is
but well completed.

M. Smith did not think the amendment proposed by the honorable
gentlemen from Connecticut was compatible with the Constitution,
which declared, that the amendments recommended by Congress, and
ratified by the Legislatures of three-fourths of the several States, should
be part of this Constitution; in which case it would form one complete
system; but according to the idea of the amendment, the instrument
is to have five or six suits of improvements. Such a mode seems more
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calculated to embarrass the people than any thing else, while nothing
in his opinion was a juster cause of complaint than the difficulties of
knowing the law, arising from Legislative obscurities that might easily
be avoided. He said, that it had certainly been the custom in several of
the State Governments to amend their laws by way of supplement. But
South Carolina had been an instance of the contrary practice, in revising
the old code; instead of making acts in addition to acts, which is always
attended with perplexity, she has incorporated them, and brought them
forward as a complete system, repealing the old. This is what he under-
stood was intended to be done by the committee; the present copy of the
Constitution was to be done away, and a new one substituted in its stead.

Mr. Livermore was clearly of opinion, that whatever amendments
were made to the Constitution, they ought to stand separate from
the original instrument. We have no right, said he, to alter a clause
any otherwise than by a new proposition. We have well-established
precedents for such a mode of procedure in the practice of the British
Parliament and the State Legislatures throughout America. I do not
mean, however, to assert that there has been no instance of a repeal of
the whole law on enacting another; but this has generally taken place on
account of the complexity of the original, with its supplements. Were
we a mere Legislative body, no doubt it might be warrantable in us to
pursue a similar method; but it is questionable whether it is possible for
us, consistent with the oath we have taken, to attempt a repeal of the
Constitution of the United States, by making a new one to substitute in
its place; the reason of this is grounded on a very simple consideration.
It is by virtue of the present Constitution, I presume, that we attempt
to make another; now, if we proceed to the repeal of this, I cannot see
upon what authority we shall erect another; if we destroy the base, the
superstructure falls of course. At some future day it may be asked upon
what authority we proceeded to raise and appropriate public moneys.
We suppose we do it in virtue of the present Constitution; but it may be
doubted whether we have a right to exercise any of its authorities while it
is suspended, as it will certainly be from the time that two-thirds of both
Houses have agreed to submit it to the State Legislatures; so that, unless
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we mean to destroy the whole Constitution, we ought to be careful how
we attempt to amend it in the way proposed by the committee. From
hence, I presume it will be more prudent to adopt the mode proposed by
the gentleman from Connecticut, than it will be to risk the destruction
of the whole by proposing amendments in the manner recommended by
the committee.

Mr. Vining disliked a supplementary form, and said it was a bad
reason to urge the practice of former ages, when there was a more conve-
nient method of doing the business at hand. He had seen an act entitled
an act to amend a supplement to an act entitled an act for altering part
of an act entitled an act for certain purposes therein mentioned. If gen-
tlemen were disposed to run into such jargon in amending and altering
the Constitution, he could not help it; but he trusted they would adopta
plainness and simplicity of style on this and every other occasion, which
should be easily understood. If the mode proposed by the gentleman
from Connecticut was adopted, the system would be distorted, and like
a careless written letter, have more attached to it in a postscript than was
contained in the original composition.

The Constitution being a great and important work, ought all to be
brought into one view, and made as intelligible as possible.

M. Clymer was of opinion, with the gentleman from Connecticut,
that the amendments ought not to be incorporated in the body of the
work, which he hoped would remain a monument to justify those who
made it; by a comparison, the world would discover the perfection of the
original, and the superfluity of the amendments. He made this distinc-
tion, because he did not conceive any of the amendments essential, but
as they were solicited by his fellow-citizens, and for that reason they were
acquiesced in by others; he therefore wished the motion for throwing
them into a supplementary form might be carried.

Mr. Jackson. —I do not like to differ with gentlemen about form;
but as so much has been said, I wish to give my opinion; it s this: that the
original Constitution ought to remain inviolate, and not be patched up,
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from time to time, with various stuffs resembling Joseph’s coat of many
colors.

Some gentlemen talk of repealing the present Constitution and
adopting an improved one. If we have this power, we may go on from
year to year, making new ones; and in this way, we shall render the basis of
the superstructure the most fluctuating thing imaginable, and the people
will never know what the Constitution is. As for the alteration proposed
by the committee, to prefix before “We the people,” certain dogmas, I
cannot agree to it; the words, as they now stand, speak as much as it is
possible to speak; it is a practical recognition of the right of the people
to ordain and establish Governments, and is more expressive than any
other mere paper declaration.

Mr. Sherman. —If Thad looked upon this question as a mere matter
of form, I'should not have broughtit forward, or troubled the committee
with such a lengthy discussion. But, sir, I contend that amendments
made in the way proposed by the committee are void. No gentleman
ever knew an addition and alteration introduced into an existing law,
and that any part of such law was left in force; but if it was improved
or altered by a supplemental act, the original retained all its validity and
importance, in every case where the two were not incompatible. But
if these observations alone should be thought insufficient to support
my motion, I would desire gentlemen to consider the authorities upon
which the two Constitutions are to stand. The original was established
by the people at large, by conventions chosen by them for the express
purpose. The preamble to the Constitution declares the act; but will it be
a truth in ratifying the next Constitution, which is to be done perhaps by
the State Legislatures, and not conventions chosen for the purpose? Will
gentlemen say it is “We the people” in this case? Certainly they cannot;
for, by the present Constitution, we, nor all the Legislatures in the Union
together, do not possess the power of repealing it. All that is granted us
by the sth article is, that whenever we shall think it necessary, we may
propose amendments to the Constitution; not that we may propose to
repeal the old, and substitute a new one.

Gentlemen say, it would be convenient to have it in one instrument,
that people might see the whole at once; for my part, I view no difficulty
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on this point. The amendments reported are a declaration of rights;
the people are secure in them, whether we declare them or not; the last
amendment but one provides that the three branches of Government
shall each exercise its own rights. This is well secured already; and, in
short, I do not see that they lessen the force of any article in the Consti-
tution; if so, there can be little more difficulty in comprehending them
whether they are combined in one, or stand distinct instruments.

Mr. Sherman .—The gentlemen who oppose the motion say we
contend for matter of form; they think it nothing more. Now we say
we contend for substance, and therefore cannot agree to amendments
in this way. If they are so desirous of having the business completed,
they had better sacrifice what they consider but a matter of indifference
to gentlemen, to go more unanimously along with them in altering the
Constitution.

The question on Mr. Sherman ‘s motion was now put and lost.

(1:717—19; 14 Aug.]

Mr. Smith wished to transpose the words of the first amendment, as
they did not satisfy his mind in the manner they stood.

Mr. Gerry said, they were not well expressed; we have it here “gov-
ernment being intended for the benefit of the people;” this holds up an
idea that all the Governments of the earth are intended for the benefit of
the people. Now, I am so far from being of this opinion, that I do not
believe that one out of fifty is intended for any such purpose. I believe
the establishment of most Governments is to gratify the ambition of an
individual, who, by fraud, force, or accident, had made himself master
of the people. If we contemplate the history of nations, ancient or
modern, we shall find they originated either in fraud or force, or both.
If this is demonstrable, how can we pretend to say that Governments
are intended for the benefit of those who are most oppressed by them.
This maxim does not appear to me to be strictly true in fact, therefore
I think we ought not to insert it in the Constitution. I shall therefore
propose to amend the clause, by inserting “of right,” then it will stand as
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it ought. I do not object to the principle, sir; it is a good one, but it does
not generally hold in practice.

The question on inserting the words “of right” was put, and deter-
mined in the negative.

Mr. Tucker. —I presume these propositions are brought forward
under the idea of being amendments to the Constitution; but can
this be esteemed an amendment of the Constitution? If I understand
what is meant by the introductory paragraph, it is the preamble to the
Constitution; but a preamble is no part of the Constitution. It is, to say
the best, a useless amendment. For my part, I should as soon think of
amending the concluding part, consisting of General Washington’s letter
to the President of Congress, as the preamble; but if the principle is of
importance, it may be introduced into a bill of rights.

Mr. Smith read the amendments on this head, proposed by the
conventions of New York, Virginia, and North Carolina, from which it
appeared that these States had expressed a desire to have an amendment

of this kind.

M. Tucker replied that the words “We the people do ordain and
establish this Constitution for the United States of America,” were a
declaration of their action; this being performed, Congress have nothing
to do with it. Butif it was necessary to retain the principle, it might come
in at some other place.

Mr. Sumter thought this was not a proper place to introduce any
general principle; perhaps, in going through with the amendments,
something might be proposed subversive of what was there declared;
wherefore he wished the committee would pass over the preamble until
they had gone through all the amendments, and then, if alterations were
necessary, they could be accommodated to what had taken place in the
body of the Constitution.

Mr. Livermore was not concerned about the preamble; he did not
care what kind it was agreed to form in the committee; because when
it got before the House, it would be undone if one member more than
one-third of the whole opposed it.
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Mr. Page thought the preamble no part of the Constitution; but if
it was, it stood in no need of amendment; the words “We, the people,”
had the neatness and simplicity, while its expression was the most forcible
of any he had ever seen prefixed to any Constitution. He did not doubt
the truth of the proposition brought forward by the committee, but he
doubted its necessity in this place.

Mzr. Madison. —If it be a truth, and so self-evident that it cannot be
denied—if it be recognised, as is the fact in many of the State Constitu-
tions—and if it be desired by three important States to be added to this
—1I think they must collectively offer a strong inducement to the mind
desirous of promoting harmony to acquiesce with the report; at least
some strong arguments should be brought forward to show the reason
why it is improper.

My worthy colleague says the original expression is neat and simple;
that loading it with more words may destroy the beauty of the sentence;
and others say it is unnecessary, as the paragraph is complete without it.
Be it so in their opinion; yet still it appears important in the estimation
of three States that this solemn truth should be inserted in the Consti-
tution. For my part, sir, I do not think the association of ideas anywise
unnatural; it reads very well in this place; so much so, that I think
gentlemen, who admit it should come in somewhere else, will be puzzled
to find a better place.

Mr. Sherman thought they ought not to come in in this place. The
people of the United States have given their reasons for doing a certain
act. Here we propose to come in and give them a right to do what they
did on motives which appeared to them sufficient to warrant their deter-
mination; to let them know that they had a right to exercise a natural and
inherent privilege, which they have asserted in a solemn ordination and
establishment of the Constitution.

Now, if this right is indefeasible, and the people have recognised it in
practice, the truth is better asserted than it can be by any words whatever.
The words “We the people,” in the original Constitution, are as copious
and expressive as possible; any addition will only drag out the sentence
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without illuminating it; for these reasons it may be hoped the committee
will reject the proposed amendment.

The question on the first paragraph of the report was put and carried
in the affirmative, twenty-seven to twenty-three.

[£:745—47; 15 Ang]

Mr. Burke. —I do not mean to insist particularly upon this amend-
ment [affirming the right of the people to give instructions to their
representatives]; but I am very well satisfied that those that are reported
and likely to be adopted by this House are very far from giving
satisfaction to our constituents; they are not those solid and substantial
amendments which the people expect; they are little better than whipsyl-
labub, frothy and full of wind, formed only to please the palate; or they
are like a tub thrown out to a whale, to secure the freight of the ship and
its peaceable voyage. In my judgment, the people will not be gratified
by the mode we have pursued in bringing them forward. There was a
committee of eleven appointed; and out of the number I think there
were five who were members of the convention that formed the Consti-
tution. Such gentlemen, having already given their opinion with respect
to the perfection of the work, may be thought improper agents to bring
forward amendments. Upon the whole, I think it will be found that we
have done nothing but lose our time, and that it will be better to drop
the subject now, and proceed to the organization of the Government.

Mr. Madison was unwilling to take up any more of the time of
the committee; but, on the other hand, he was not willing to be silent
after the charges that had been brought against the committee, and the
gentleman who introduced the amendments, by the honorable members
on each side of him, (Messrs. Sumter and Burke. ) Those gentlemen
say that we are precipitating the business, and insinuate that we are
not acting with candor. I appeal to the gentlemen who have heard
the voice of their country, to those who have attended the debates of
the State conventions, whether the amendments now proposed are not
those most strenuously required by the opponents of the Constitution?
It was wished that some security should be given for those great and
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essential rights which they have been taught to believe were in danger. I
concurred, in the convention of Virginia, with those gentlemen, so far as
to agree to a declaration of those rights which corresponded with my own
judgment, and the other alterations which I had the honor to bring for-
ward before the present Congress. I appeal to the gentlemen on this floor
who are desirous of amending the Constitution, whether those proposed
are not compatible with what are required by our constituents? Have
not the people been told that the rights of conscience, the freedom of
speech, the liberty of the press, and trial by jury, were in jeopardy? that
they ought not to adopt the Constitution until those important rights
were secured to them?

But while I approve of these amendments, I should oppose the
consideration at this time of such as are likely to change the principles of
the Government, or that are of a doubtful nature; because I apprehend
there is little prospect of obtaining the consent of two-thirds of both
Houses of Congress, and three-fourths of the State Legislatures, to ratify
propositions of this kind; therefore, as a friend to what is attainable, I
would limit it to the plain, simple, and important security that has been
required. If I were inclined to make no alteration in the Constitution,
I would bring forward such amendments as were of a dubious cast, in
order to have the whole rejected.

Mr. Burke never entertained an idea of charging gentlemen with the
want of candor; but he would appeal to any man of sense and candor,
whether the amendments contained in the report were any thing like
the amendments required by the States of New York, Virginia, New
Hampshire, and Carolina; and having these amendments in his hand, he
turned to them to show the difference, concluding that all the important
amendments were omitted in the report.

(1:773—76; 22 Aug.]

Mr. Tucker moved the following as a proposition to be added to
the same: “The Congress shall never impose direct taxes but where the
moneys arising from the duties, imposts, and excise, are insufficient for
the public exigencies, nor then until Congress shall have made a requi-
sition upon the States to assess, levy, and pay their respective proportions
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of such requisitions. And in case any State shall neglect or refuse to pay
its proportion, pursuant to such requisition, then Congress may assess
and levy such State’s proportion, together with the interest thereon, at
the rate of six per cent. per annum, from the time of payment prescribed
by such requisition.”

M. Page said, that he hoped every amendment to the Constitution
would be considered separately in the manner this was proposed, but
he wished them considered fully; it ought to have been referred to the
committee of eleven, reported upon, and then to the Committee of the
Whole. This was the manner in which the House had decided upon
all those already agreed to; and this ought to be the manner in which
this should be decided; he should be sorry to delay what was so nearly
completed on any account. The House has but little time to sit, and
the subject has to go before the Senate, therefore it requires of us all
the expedition we can possibly give it. I would prefer putting a finishing
hand to what has been already agreed to, and refer this to the Committee
of eleven for their consideration.

Mr. Tucker. —This proposition was referred to the committee,
along with many others in the gross, but the Committee of eleven
declined reporting upon it. I understood it to be in any gentleman’s
power to bring it forward when he thought proper, and it was under this
influence that I proposed it, nor do I conceive it to be an improper time.
The House is engaged in the discussion of amendments; they have made
some progress, and I wish them to go on and complete what they have
begun. This may be added without inconvenience, if it meet the sense of
the House; but if it does not, I wish my constituents to be acquainted
with our decision on the whole subject, and therefore hope it may be
decided upon at this time.

Mr. Jackson. —The gentleman has an undoubted right to bring
forward the proposition; but I differ greatly with respect to its propriety.
I hope, sir, the experience we have had will be sufficient to prevent us
from ever agreeing to a relinquishment of such an essential power. The
requisitions of the former Congress were ineffectual to obtain supplies;
they remain to this day neglected by several States. If a sense of common
danger, if war, and that a war of the noblest kind, a contest for liberty,
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were not sufficient to stimulate the States to a prompt compliance,
when the means were abundant, by reason of the immense quantities
of paper medium, can we ever expect an acquiescence to a requisition in
future, when the only stimulus is honesty, to enable the Confederation
to discharge the debts of the late war?

But suppose requisitions were likely to be, in some degree, complied
with, (which, by the way, I never can admit.) in every case where a State
had neglected or refused to furnish its quota, Congress must come in,
assess, and collect it. Now, in every such case, I venture to affirm that
jealousies would be excited, discontent would prevail, and civil wars
break out. What less can gentlemen picture to themselves, when a Gov-
ernment has refused to perform its obligations, but that it will support
its measures by the point of the bayonet?

Without the power of raising money to defray the expenses of
Government, how are we to be secure against foreign invasion? What!
can a Government exert itself, with its sinews torn from it? We can
expect neither strength nor exertion; and without these are acquired and
preserved, our union will not be lasting; we shall be rent asunder by
intestine commotion, or exterior assault; and when that period arrives,
we may bid adieu to all the blessings we have purchased at the price of
our fortunes, and the blood of our worthiest heroes.

Mr. Livermore thought this an amendment of more importance
than any yet obtained; that it was recommended by five or six States, and
therefore ought to engage their most serious consideration. It had been
supposed that the United States would not attempt to levy direct taxes;
but this was certainly a mistake. He believed nothing but the difficulty
of managing the subject would deter them. The modes of levying and
collecting taxes pursued by the several States are so various, that it is an
insuperable obstacle to an attempt by the General Government.

He was sensible that the requisitions of the former Congress had
not been fully complied with, and the defect of the Confederation was,
that the Government had no powers to enforce a compliance. The
proposition now under consideration obviated that difficulty. Suppose
one or two States refused to comply, certainly the force of the others
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could compel them, and that is all that ought to be required; because it
is not to be supposed that a majority of the States will refuse, as such an
opposition must destroy the Union. He hoped the States would be left
to furnish their quotas in a manner the most easy to themselves, as was
requested by more than half of the present Union.

Unless something more effectual was done to improve the Consti-
tution, he knew his constituents would be dissatisfied. As to the
amendments already agreed to, they would not value them more than a
pinch of snuff; they went to secure rights never in danger.

M. Page wished the proposition might be recommitted, for he was
certain there was neither time nor inclination to add it to those already
agreed upon.

He observed that the warmest friends to amendments differ in
opinion on this subject; many of them have ceased urging it, while others
have become strenuous advocates for the reverse. The most judicious
and discerning men now declare that the Government ought never to
part with this power. For his part, experience had convinced him that
no reliance was to be had on requisitions, when the States had treated
them with contempt in the hour of danger, and had abundant means of
compliance. The public credit stood at this moment in the utmost need
of support, and he could not consent to throw down one of its strongest
props. He thought there was no danger of an abuse of this power, for the
Government would not have recourse to it while the Treasury could be
supplied from any other source; and when they did, they would be stu-
dious of adapting their law to the convenience of the States. He hoped,
when the gentleman returned home to New Hampshire, his constituents
would give him credit for his exertions, and be better satisfied with the
amendments than he now supposed them to be.

Mr. Sumter felt himself so sensibly impressed with the importance
of the subject, that if he apprehended the proposition would not have a
fair discussion at this time, he would second the motion of commitment,
and had not a doubt but the House would acquiesce in it.

Gentlemen had said that the States had this business much at heart.

Yes, he would venture to say more, thatif the power was not relinquished
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by the General Government, the State Governments would be annihi-
lated. If every resource is taken from them, what remains in the power of
the States for their support, or for the extinguishment of their domestic

debt?

Mr. Gerry thought if the proposition was referred, that it ought to
go to a Committee of the Whole, for he wished it to have a full and
candid discussion. He would have something left in the power of every
State to support itself, independent of the United States, and therefore
was not satisfied with the amendment proposed. The Constitution, in
its original state, gives to Congress the power of levying and collecting
taxes, duties, imposts, and excise. The fault here is, that every thing is
relinquished to the General Government. Now, the amendment gives
the same power, with qualification, that there shall have been a previous
requisition. This by no means came up to his idea; he thought that some
particular revenue ought to be secured to the States, so as to enable them

to support themselves.

He apprehended, when this clause in the Constitution was under the
consideration of the several State conventions, they would not so readily
have ratified it, if they had considered it more fully in the point of view
in which he had now placed it; but if they had ratified it, it would have
been under a conviction that Congress would admit such amendments as
were necessary to the existence of the State Governments. At present, the
States are divested of every means to support themselves. If they discover
anew source of revenue, after Congress shall have diverted all the old ones
into their treasury, the rapacity of the General Government can take that
from them also. The States can have recourse to no tax, duty, impost, or
excise, but what may be taken from them whenever the Congress shall
be so disposed; and yet gentlemen must see that the annihilation of the
State Governments will be followed by the ruin of this.

Now, what is the consequence of the amendment? Either the States
will or will not comply with the requisitions. If they comply, they
voluntarily surrender their means of support; if they refuse, the arms of
Congress are raised to compel them, which, in all probability, may lay
the foundation for civil war. What umbrage must it give every individual
to have two sets of collectors and tax-gatherers surrounding his doors;
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the people then soured, and a direct refusal by the Legislature, will be
the occasion of perpetual discord. He wished to alter this proposition in
such a manner as to secure the support of the Federal Government and
the State Governments likewise, and therefore wished the amendment
referred to a Committee of the whole House.
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THE SENATE’S AMENDMENTS

IN THE SENATE - 9 SEPTEMBER 1789

Article the First.

After the first enumeration, required by the first article of the Con-
stitution, there shall be one Representative for every thirty thousand,
until the number shall amount to one hundred; to which number one
Representative shall be added for every subsequent increase of forty
thousand, until the Representatives shall amount to two hundred, to
which number one Representative shall be added for every subsequent
increase of sixty thousand persons.

Article the Second.

No law, varying the compensation for the services of the Senators
and Representatives, shall take effect, until an election of Representatives
shall have intervened.

Article the Third.

Congress shall make no law establishing articles of faith, or a mode
of worship, or prohibiting the free exercise of religion, or abridging the
freedom of speech, or of the press, or the right of the people peaceably to
assemble, and to petition to the government for a redress of grievances.

Article the Fourth.

A well regulated militia, being necessary to the security of a free State,

the right of the people to keep and bear arms, shall not be infringed.
Article the Fifth.

No soldier shall, in time of peace, be quartered in any house, without
the consent of the owner, nor in time of war, but in a manner to be

prescribed by law.
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Article the Sixth.

The right of the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and seizures, shall not be vio-
lated, and no warrants shall issue, but upon probable cause, supported by
oath or affirmation, and particularly describing the place to be searched,
and the persons or things to be seized.

Article the Seventh.

No person shall be held to answer for a capital, or otherwise
infamous crime, unless on a presentment or indictment of a Grand Jury,
except in cases arising in the land or naval forces, or in the militia, when
in actual service in time of war or public danger; nor shall any person
be subject for the same offence to be twice put in jeopardy of life or
limb; nor shall be compelled in any criminal case, to be a witness against
himself, nor be deprived of life, liberty or property, without due process
of law; nor shall private property be taken for public use without just

compensation.
Article the Eighth.

In all criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial, to be informed of the nature and cause of the
accusation, to be confronted with the witnesses against him, to have
compulsory process for obtaining witnesses in his favour, and to have the

assistance of counsel for his defence.
Article the Ninth.

In suits at common law, where the value in controversy shall exceed
twenty dollars, the right of trial by Jury shall be preserved, and no fact,
tried by a Jury, shall be otherwise re-examined in any court of the United
States, than according to the rules of the common law.

Article the Tenth.

Excessive bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted.

Article the Eleventh.
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The enumeration in the Constitution, of certain rights, shall not be
construed to deny or disparage others retained by the people.

Article the Twelfth.

The powers not delegated to the United States by the Constitution,

nor prohibited by it to the States, are reserved to the States respectively,
or to the people.
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